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INITIAL DETERMINATION
Statement of the Case

This proceeding arose pursuant to 24 C.F.R. 88 24.100, et sg. asareault of an
action taken by Jeanne K. Engel, sgning for Nicolas P. Retanas, Assgant Secretary for
Housng-Federal Housng Commissoner of the U.S. Department of Housng and Urban
Development ("HUD," "the Department” or "the Government"), on October 22, 1993,
proposing to debar Benjamin B. Weitz and his named affiliate, Community Housng and



Research Corporation ("CHRC")" for a period of three years. Mr. Weitz and CHRC
were also suspended pending the outcome of any hearing on the proposed debarment.

'Mr. Weitz and CHRC are collectively referred to as " Resgpondents.™



The action taken by HUD was based upon allegations of "irregularities’ in Mr.
WeitZ actions as former presdent of Community Management Corporation of Rockville,
Maryland ("CMC"), asan owner of CHRC, and as general partner of sx multifamily
housing projects with mortgages endorsed for insurance under the National Housing Act.?
If debarred, Respondents would be prohibited from participating in covered transactions
as either participants or principalsat HUD and throughout the Executive Branch of the
Federal government and from participating in procurement contracts with HUD.

Respondents requested a hearing on the sugpenson and proposed debarment by
letter dated November 19, 1993. The suspension was subsequently terminated,’® and a
hearing on the proposed debarment was held in Washington, DC on June 6-15, 1994.
The parties timely filed their post-hearing briefson July 22, 1994, and their reply briefs
on July 29, 1994. There being no outsanding pleading which requires issuance of a
ruling independent of this Initial Determination,* this matter is ripe for decison.

Summary of Major Findings and Conclusions

This proceeding has its genesisin a 1991 Audit Report of the Regional Ingpector
General for Audit, Region IIl. Although the Audit Report covered the period from
October 1986 to December 1990, the thrug of the proposed debarment isaimed at
events occurring aimogs 20 yearsago. Excessve discovery requests and numerous
procedural motions filed by the Government have not only unduly protracted this
litigation, they have made the ultimate resolution of this case unnecessarily complex.

The Regional Inspector General's 1991 Report was an "audit report” in name
only. It verified nothing, did not describe the files and documents that were actually
examined with any particularity, contained only summary conclusons without any detailed
subsdiary findings, and grosdy overgated the percentage of Respondents digributions
from multifamily projectsthat could possbly be subject to quegtion. Although the Audit

The October 22, 1993, letter notifying Regpondents of the sugpenson and proposed debarment
incorrectly referenced only Section 236 of the National Housng Act. Asdiscused infra, the relevant
sctionsare 236 and 221(d)(4).

*The basis for and circumstances aurrounding termination of the sugpenson are detailed below under
the heading " Background."

4Respondents Motion to Dismiss Amended Complaint filed on April 15, 1994, and the
Government's Motion to Srike filed on Augugt 1, 1994, were not ruled upon prior to issuance of this
decidon. They are addressed and decided below.



Report might have been a useful invegigatory tool with which to



begin a dialogue with the examinee, the Regional Office of Housng insead treated
assertionsin the report as gospel truths leading to inviolable conclusons.

When Mr. Weitz questioned the underlying findings and assumptionsin the A udit
Report, he was repeatedly rebuffed, even though he provided voluminous documentsto
program officials, including resated computations of surplus cash® for the projects. He
was told that the audit could be resolved only if he would pay the $1.2 million he was
alleged to owe the Government. When he had the temerity to refuse payment and
continue to disoute the audit conclusons, he was issued a Limited Denial of Participation
("LDP") in order, in the words of a HUD official, "to accelerate” audit resolution.

Mr. Weitz appealed the impostion of the LDP. That appeal, heard by
Adminidrative Judge Greszko of the HUD Board of Contract Appeals, spawned a
discovery battle during which Mr. Weitz unsuccessfully sought documents from the
Government. Meanwhile, a newly hired Regional Comptroller propagated a host of new
guegtions about the resated computations of surplus cash, expanding what had begun as
an audit covering the years 1986-1990 into a global invegigation covering virtually the
entire higory of the projects dating back to 1975. To resolve this newly defined audit,
the Government put the burden on Mr. Weitz to produce documents substantiating
accounting procedures and bookkeeping entries from 1975 forward, while at the same
time refusing to produce documentsin the Government's possesson that purportedly
supported the earlier audit findings and the LDP.

The new Regional Comptroller recommended that Mr. Weitz be required to repay
$1.2 million, without reviewing the certified financial gatementsthat Mr. Weitz had filed
regularly with HUD gince the projects began. The Regional Comptroller ingead based his
recommendation on Mr. WeitZ resated computations of surplus cash that did not, and
indeed could not, claim certifiable accuracy.® Out of $2.8 million recorded in the
projects books as advances plus interes, the Regional Comptroller recommended that
Mr. Weitz be credited with approximately $1.6 million as the amount he was entitled to
withdraw. While recognizing that Mr. Weitz had not withdrawn that $1.6 million, the
Comptroller nevertheless concluded that Mr. Weitz should repay $1.2 million to the
projects.

5Brieﬂy, aurplus cash is any cash remaining after current mortgage payments, depoststo areserve
fund, and payments of certain other obligations. Under certain circumstances, money may be paid only out
of aurpluscash. The regatements of surplus cash were compiled by Mr. WeitZ current accountant in an
effort to respond to quegtionsraised in the Audit Report.

® Because some underlying workpapers were not kept in perpetuity, and because the restatements were

never intended to reaudit past financial satements, the resatements themselves could not be certified as
accurate. Disclaimers tranamitting the resatementsto HUD expresdy conveyed these limitations.
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The discovery battle in the LDP proceeding came to a head on October 15, 1993,
when Judge Greszko ordered the Government to respond by noon on October 22 to Mr.
WeitZ motion to dismissthe LDP. Rather than respond to the motion, Government
attorneys met in headquarters with an official in the Office of Housng to whom they
recommended the sugpenson and debarment of Mr. Weitz. The Office of Housing
official was unaware of Judge Greszko's order requiring the Government to respond to the
motion to digmissthe LDP, and Regional officials were unaware that Government
attorneys were proposng the suspenson and debarment of Mr. Weitz to officialsin
headquarters. Government attorneys were the sole source of the information that the
program official relied upon to issue the letter suspending and proposing to debar
Respondent. Program gaff in headquarters had no personal knowledge of any of the facts
and took no independent action to verify the accuracy of those facts. The letter
suspending and proposing to debar Mr. Weitz was issued October 22, the due date for
the Government's response to the motion to dismiss, and the same day Government
attorneysfiled a motion with Judge Greszko seeking to dismissthe LDP on the asserted
ground that it had been superseded by the sugpenson and proposed debarment.

Judge Greszko certified to the Secretary the quegstion whether the sugpenson and
proposed debarment superseded the LDP. Judge Greszko found substantial evidence to
support Mr. Weitz allegation that he was sugpended as " a tactic to avoid a hearing on
chargesthat Government counsel was intentionally failing to comply with the Board's
discovery orders™ He concluded that the "timing of the suspenson at issue is
unfortunate, at best, and evidence of possble abuse of process, at word. . . ."

The sugpenson and proposed debarment were assgned to me for hearing. The
Government filed its Complaint on December 16, 1993. | ordered the Government to
address the issue of immediate need for sugpenson in an Amended Complaint. On
January 31, 1994, | granted Mr. WeitZ motion to terminate his sugpension, finding not a
word in the Government's amended complaint that alleged any immediate need to impose
a suspension during litigation of the debarment proposal.

On May 2, 1994, | issued an order addressng, inter alia, Mr. WeitZ motion to
dismiss the amended complaint because it was filed as a tactical maneuver to avoid the
LDP and not in good faith. Citing the apparent lack of input by HUD program officials
into the recommendation to sugpend and debar Mr. Weitz, and the fact that the
Government had been unable to jugify the sugpenson, | concluded that "the drawing of
an inference of Government misconduct from such factors at [that] sage of the
proceeding...would be premature, ance the Government yet had an opportunity to
present its case in chief."



Although the Government has now had its opportunity to present its case in chief,
the record 4ill contains no direct evidence demondrating the Government's motivation in
bringing the sugpenson and debarment actions. That motive lies hidden behind a claim of
attorney-client privilege. However, having previoudy concluded that absolutely no
evidence was presented to jugify the suspenson action, and now concluding that the
Government has failed by a wide margin to show cause for debarment, | find a srong
inference in thisrecord that the suspenson of Mr. Weitz was imposed for improper
reasons in order to perpetuate the effect of the LDP without having to adjudicate its
merits. Nevertheless, | decline to grant Mr. WeitZ motion to dismiss because | am
unable, on thisrecord, to determine with certainty what was in the hearts and minds of
those who made the decison to ingitute the actions that gave rise to this proceeding. |
leave that determination to the Assgant Secretary for Housng-Federal Housng
Commissoner and to the General Counsel. My determination that good cause does not
exig to debar Respondent ress on an analyss of the merits of the case.

Count | of the Complaint allegesthat Mr. Weitz made or directed to be made
unauthorized " digributions'” from the operating accounts of the Projectsin the amount of
amog $1.2 million for "non-operating advances." The pertinent Regulatory A greements
allowed the Projectsto repay advances for reasonable expensesincident to the operation
and maintenance of the Projects, provided the Projects were not in financial jeopardy.
Such repayments were not, at that time, consdered "digributions' within the meaning of
the Regulatory Agreements. All of the alleged non-operating advances occurred prior to
the period covered by the 1991 Audit Report. Eighty percent of them concerned the
years 1975-1979.

The Government's case in Count | regs on evidence prepared and submitted by
Regional Comptroller Ward. | find that evidence unreliable, untrusworthy, and
incredible. Mr. Ward prepared his evidence relying on resatements of surplus cash and
resgated balance sheets prepared by Mr. WeitZ current accountant. However, those
resatements did not and could not guarantee that the figures contained therein fully and
accurately represented the financial condition of the projects at any time during their
higory. The resatements were prepared only in reponse to an issue raised in the 1991
Audit Report. Indeed, the Government itself undermined the credibility of Mr. Ward's
evidence by attacking the accuracy of the resatements during cross-examination. Mr.
Ward relied on this unreliable material rather than review original source documents,
namely, the projects original certified financial satements which were regularly filed

"In brief, a"digribution" isa withdrawal of cash from aproject, excluding payments for reasonable
operating expenses. Authorized digributions are limited in amount and may not be made in certain
circumgtances.



shortly after preparation and which had never been quegsioned by HUD asto their
accuracy or probity. Furthermore, Mr. Ward failed to consult with, or review the
workpapers of, the original accountants who prepared the certified annual financial
datements. He also failed to comprehend that entries made in ledgers and year-end
financial gatements are subject to adjusment if independent public accountants later



determine that economic reality, which could not have been known with certainty during
the actual accounting period, requires that an entry be reclassfied.®

Although the Government retained a nationally known accounting firm and
identified representatives of the firm as progpective witheses, those witnesses were never
called to tegify, leaving Mr. Ward's evidence sanding alone and uncorroborated. Unable
to subgantiate the findings in hisreport, the Government has attempted to shift the
burden of proof to Mr. Weitz, calling upon him to prove that the conclusonsin Mr.
Ward's report are incorrect.

Whatever credibility Mr. Ward otherwise might have enjoyed disappeared when he
aleged that he wastold by one of Mr. WeitZ former accountants that their firm refused
to continue to do busness with Mr. Weitz because members of the firm "weren't willing
to do the kinds of things anymore that he wanted them to do.”" The allegation was flatly
and credibly denied by three members of the firm, including the alleged maker of the
gatement, in tesimony untainted by any financial interes in the outcome of this
proceeding. The Government attorney present when the satement was allegedly made
did not offer to take the sand to corroborate Mr. Ward's accusation.

N otwithganding the grievous infirmities of the Ward Report, on the srength of
that report the Government not only has threatened to initiate disciplinary proceedings
againg Mr. WeitZ accountants before their professonal organizations, but has also accused
Mr. Weitz and his accountants of a massve conspiracy to create "bogus loans' and evade
taxes. That charge is casual calumny. There isno evidence of a congpiracy of any sort in
thisrecord. Because the projectsincurred operating loses, particularly in the gart-up
years, the general partners, consstent with their obligations under the applicable
partnership agreements, advanced, that is, "loaned," operating fundsto the projects.
These advances were properly reflected on the certified annual financial satements of the
projects. They were not "bogus." Furthermore, no "project funds," asthat term is
employed by HUD, were used to repay non-operating advances made by the general
partners. Finally, there isno evidence that any accountant violated a code of professonal
respongbility, and the record does not even sugged, let alone prove, a motive to explain
why three different accounting entities would engage in an unlawful conspiracy or
otherwise put their reputations at risk. The Government has wildly hurled accusations of
unlawful conduct againg Mr. Weitz and his accountants with no bassin fact.

®A "reclassfication" isaform of an adjugting journal entry, usually made to transfer amounts from one
aset account to another, or from one liability account to another. For example, an account that had been
maintained on an accrual basis might have to be reclassfied when a financial satement is prepared on a cash
bass



Count |l alleges the misuse of an operating loss loan that the Pemberton Manor
partnership obtained from HUD in 1978. The loan, itsuse, and the modification of the
Pemberton Manor mortgage had never been questioned by any official of HUD or the
Federal National Mortgage A sociation ("FNMA™), until a July 1993 meeting that Mr.
Ward had with Mr. Weitz and his accountant. In his opening satement, Government
counsel charged that the loan was " obtained by false pretenses or not used for itsintended
purpose,” that it was used to repay development fees,® and that it violated a regulatory
provison prohibiting digributions by the projects from borrowed funds.

The National Housng A ct authorizes insurance of a supplemental loan to cover the
loss experienced by a mortgagor of a multifamily project during the firg two years of the
project's operation. A HUD Handbook refersto this"two year operating loss' and note
that "recoupment” islimited to the amount certain disbursements and expenses for
maintenance and operations exceed income. The plain meaning of "recoupment” is
reimbursement of funds expended.

The audited financial satements filed with HUD show that during the firs 16
months of operation that began in October 1975, the Pemberton Manor project incurred
losses from operations of $329,638. In August 1978, after making its own calculations,
HUD issued a commitment to insure an operating loss loan in the amount of $292,500.
N otwithganding that this commitment approximated the amount finally requested by Mr.
Weitz, the Government alleges, on the bass of fragmentary evidence, that he induced
HUD to insure a loan that would be used in part to fund congruction deficiencies at the
project -- that is, that HUD insured an "operating loss loan" used to fund something other
than operating losses,

Although before the hearing the Government liged potential witnesses from the
Housng Management Divison of HUD which approved the loan, FNMA which approved
a mortgage modification, and CMC which applied for the modification, the only witness
actually called to tegtify on thisissue was Mr. Ward. He quegioned the Operating Loss
Loan because some of the documents pertaining to the original reques for a larger loan
referred to areques to escrow a portion of the fundsto correct congruction deficiencies.

Other documents concerning a related mortgage modification referred to use of the loan
proceedsto make repairs. However, the trail of documents referring to congruction
deficiencies ended in February 1978, some sx months before the final commitment was

9Development fees are paid for activity occurring prior to the time that a multifamily project actually
becomes operational. They are to be paid out of capital contributionsto the partnerships and not out of
project funds.
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issued. The final commitment, in the amount of $292,500, expreddy dated that it
congituted "the entire agreement” between the parties. It contained 15 conditions, none
of which addressed congruction deficiencies The mortgagee commitment made no
reference to the repair of congruction defects and incorporated the same conditions as
FHA. Accordingly, there isno evidence that any official was induced to take any action
with regard to the loan on the bass of a commitment to use the proceeds for any reason
other than to reimburse operating losses.

Mr. Ward also took issue with two reclassfications in Pemberton Manor ledgers
which he believes reaulted in inflated operating losses that were used to jugify the request
for the loan. Regpondents presented evidence that the reclassfications were proper
alocations between operating advances and development fees. The validity of Mr.
Ward's concern cannot be determined because there was no tesimony from those who
made the reclassfications some 17 years ago, and not all the workpapers have been
found. Accordingly, the Government has failed to prove that the reclassfications were
improper.

Finally, the Government alleges that use of the loan proceedsto reimburse CHRC
for operating advances congituted a digribution by the project from borrowed funds.
However, the advances were made by CHRC, they covered the operating losses incurred
by the projects, and the loan was applied for by CHRC. The proceeds were issued to the
limited partnership, which in turn endorsed the checks over to CHRC. Accordingly,
there is no evidence that any project funds, rather than partnership funds, were
digributed.

Count |1l allegesthat Mr. Weitz improperly "paid himself a 'note payable' in the
amount of $212,033 from project funds of the Essex House project."** Thisis another
alegation that arose from Mr. Ward's analyss of financial satements outsde the ambit of
the Regional Ingpector General's 1991 Audit Report.

The note itself evidences a non-interest bearing debt incurred in 1975 that was
owed to CHRC for development fees by the limited partnership that owned Essex House.
It had been paid down in 1983 to $212,033. Having found himself engaged in what
has been described by one HUD loan analyst as a long " paper war" over rent increases to
help fund roof repairs at Essex House (Counts IV and V, infra), Mr. Weitz ordered an
employee of the projects management company to close certain reserve accounts and to
pay off outganding operating advances. The employee was not called to tegtify at the
hearing, and there is no evidence upon which | could conclude that the employee was

**The note was actually paid to CHRC. Mr. Weitz held 26% of its shares
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directed to consder this particular obligation an operating advance and to pay it off. 1
credit the tegimony of both Mr. Weitz and his accountant that the employee erroneoudy
read a financial satement and concluded that the $212,033 represented the balance
owed on an operating loan. Asareault, in April 1990, the employee paid that amount
plusinteres out of an Essex House project account into an account of CHRC. The facts
aurrounding the payment of the note cannot be sated more definitively, yet the
Government, on brief, complainsthat Mr. Weitz "has yet to fully explain what has
happened to the $212,033." However, the burden of proof in this case isnot on
Respondents.

12



In the summer of 1991, Mr. WeitZ accountant discovered that the obligation had
been recorded as a note payable, rather than as a development fee payable. Because a
development fee may not be paid out of surplus cash, and because the development fee is
an obligation of the limited partnership, not of the project, Mr. Weitz and his accountant
determined a way to rectify the error. A portion of fundsthat had been invested by
CHRC in afinancial aset were assgned to the limited partnership. That portion
corregponded to the amount due back from CHRC to the limited partnership, plus
interes. When the funds became available, that amount was paid over to the limited
partnership. A corregponding credit to the project was made by reducing the amount of
limited digributions payable to the limited partnership by the project.

Count IV alleges that Respondents failed to properly maintain the roof sysems
at two of the projects, Essex House and Pemberton Manor. "Maintenance" of the roofs
did not become an issue until HUD and Mr. Weitz reached an impasse over who would
finance and ultimately pay for replacement of the roofs which, asearly as1977, were
known both by HUD and Mr. Weitz to have been defectively congructed. The
denouement occurred in early 1990 when Mr. Weitz closed voluntary "rainy day"
accounts™ in response to HUD'srejection of applications for rent increases Those
increases would have covered debt service on loans for the replacement of the roofs.

There was absolutely no evidence of any health or safety concerns, or of any tenant
complaints, that related to the maintenance of the roofs at either project. There isample
evidence to demondrate that, both before and after the liquidation of the " rainy day"
accounts, Mr. Weitz has continuoudy taken interim maintenance measuresto assure that
the roofs have performed adequately, pending implementation of plansto fully replace the
roofs at each project. The quality and extent of that maintenance, given the
acknowledged need for a permanent solution to remedy congruction defects, has not
been shown to have been improper or unreasonable. A plan to replace the roof sysgem
at Essex House has been approved by HUD and the specifications have been sent out for
bids. Plansfor Pemberton Manor will not be cleared by the HUD Baltimore Office until
the LDP and debarment proceedings are resolved.

“The propriety of liquidating the "rainy day" accounts and the use to which the funds were put - the
repayment of operating advances - were triggers for the Regional Inspector General for Audit ("RIGA")
audit. The "rainy day" accounts were funded by surplus cash which otherwise could have been used to
repay operating advances by the limited partnerships, and were egablished to build up extra reserve fundsto
cover, inter alia, repairs and replacementsthat would not be covered by the ordinary reserve fund.  Mr.
Weitz believed that esablishment of these accounts was necessary because he could not induce the general
partnersto make further infusons of cash.

13



Count V alleges that Respondents improperly digributed $223,965 in Essex
House project funds while high urgency maintenance items” were outstanding.™
Paragraph 6 of the regulatory agreement prohibits a digribution if the project isnot in
"compliance with all outsanding notices of requirements for proper maintenance of the
project.” (Emphassadded.) The Government arguesthat Respondents received the
requidte notice upon receipt of a HUD physcal ingpection report in June 1989 that was
issued in connection with Mr. WeitZ reques for arent increase at Essex House.
Respondents argue that the ingpection report did not suffice to invoke the Regulatory
Agreement's prohibition againg digributions for two reasons. Fire, they did not receive
written notice of maintenance deficiencies sent by regisered or certified mail and sgned
by the Federal Housng Commissoner as required by the Regulatory Agreement. Second,
they did not receive any specific notice, directly or through any established policy or
practice, that outsanding high urgency deficiencies noted on an inspection report
precluded digributions until those deficiencies are cleared by HUD.

The Regulatory Agreement is ambiguous as to the form of notice required to
preclude a digribution. Paragraph 11, the only other provison referring to "notice" in
the Regulatory Agreement, refersto a "written notice. . .by regisgered or certified mail”
that the Federal Housng Commissoner "may" give to an owner if any provison in the
Regulatory Agreement has been violated. If the violation is not corrected, the
Commissoner "may" then declare a default. Paragraphs 6 and 11 do not cross-reference
each other. Moreover, by their expressterms, they address different scenarios
Paragraph 6 pertainsto notice of outsanding maintenance requirements and Paragraph 11
pertains to notice of Regulatory Agreement violations. Thus, while it is clear that
"notice" for the purpose of Paragraph 11 mug be in writing and sent by regisered or
certified mail, the same cannot be said of Paragraph 6.

The Regulatory Agreement's ambiguity is not clarified by any agency policy or
practice. The Government cites no HUD handbook, bulletin, issuance, or training
curriculum gating that digributions are prohibited upon receipt of an ingection report
noting "high urgency" maintenance deficiencies. Three HUD witnesses tegified to the
effect that there is no uniform practice within the agency asto how notice is given, what
congitutes notice, or whether notice in an ingpection report "automatically" prohibits

“The only "maintenance" deficiency of any real concern to HUD wasthe roof. The Office of
Housing recommended that the entire audit finding upon which this count is based be closed. However, the
RIGA agreed to close the finding only as soon asthe roof had been repaired. Degpite the cited deficiencies,
the ingpection report found the property to be in "satisfactory” condition, that it was " very well maintained",
and that the maintenance policies and procedures were " superior."

**0Of thisamount, $212,033 isthe note that was erroneoudy paid. See Count Ill, infra.
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digributions. Finally, there is no evidence that loan servicers uniformly require repayment
of digributionsif they discover ingpection reports noting high urgency deficiencies while
reviewing project financial gatements.

In the absence of: 1) any formal notice in writing by the Commissioner; 2) any
other specific notice that a digribution would be improper in light of the ingpection
report; or 3) any published rule, regulation, or practice that prohibits digributionsin light
of deficiencies noted in an ingpection report, the Government has failed to show that
Respondents have violated the Essex House regulatory agreement and that cause for
debarment exisgs under Count V.

In summary, the evidence on all counts failsto demondrate cause for Respondents
debarment, and therefore, that they are not presently responsble to continue to do
busness with the Government. Thisis not a case involving moral turpitude, nor isit one
of a neglectful property owner. It isabout a tough-minded busnessman who dared
challenge the federal Government's view of how bes to operate and maintain multi-family
houdng projects. When Mr. Weitz disputed the conclusory findings of the audit and
refused to pay what he claimed was not owed, a limited denial of participation -- and
later, a sugpenson and this proposed debarment -- was held over his head like a sword of
Damocles, a "tool" to exact compliance, not to encourage conciliation. In the main, this
proceeding has turned into a digpute over ledger entries and financial activities that
occurred up to twenty years ago, long after original source documents and workpapers are
usually kept. It isa case based on an erroneous analytic foundation and fragmentary
facts,

When the debarment and suspension action was initiated in Washington, D.C., the
officials regpongble for itsinitiation were unaware that Government counsel had been
ordered to respond to a motion alleging "intentional, flagrant, and continuous' violations
of a discovery order issued in the LDP proceeding. At the same time, officialsin the
Regional Office, who had been attempting to resolve the audit findings until Government
counsel requesed cessation of those efforts, did not know that officials at headquarters
were conddering a sugpenson and proposed debarment. Given the subgtantive weakness
of the case againg Respondents, the circumscribed knowledge of that weakness afforded
the debarring officials, and the time, effort, and money expended by all partiesto this
litigation, it isat least questionable whether the government has exercised appropriate
prosecutorial discretion in this case.

Findings of Fact

I. Background
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1. Mr. Weitz isthe managing general partner of the limited partnershipsthat own
the following sx multifamily housng projects having mortgages endorsed for insurance by
the Federal Housng Adminigration ("FHA™"): Essex House Apartments, Alexandria
Virginia; Pemberton Manor A partments, Salisbury, Maryland; Valley Viga A partments,
Woodgock, Virginia; Jefferson House Apartments, Lynchburg, Virginia; Royal Arms
Apartments, Front Royal, Virginia; and John S. Perry House, Woodstock, Virginia ("the
Projects'). The mortgages for all the projects excepting John S. Perry House were
endorsed for insurance under Section 236 of the National Housng Act. The mortgage
for John S. Perry House was endorsed under Section 221(d)(4) of the National Housing
Act, 12 U.S.C. 88 1715-z1, 1715I(d)(4), regpectively. Amended Complaint, 11 3,
4; Answer," 11 3, 4; Tr. 42.°

2. Mr. Weitz formed CHRC in 1971 to undertake the development of Section
236 housng. Since its development activities ceased in 1975 or 1976, CHRC has
performed "asset management” -- overdght and participation in the functionsthat CMC
performsfor the Projects CHRC has also been a creditor of the Projects, excepting John
S. Perry House, having lent fundsto the limited partnerships. The shareholders of CHRC
are the general partners of the limited partnershipsthat own the Projects for which CHRC
has been a creditor. Another company, Housng Resource Corporation, ("HRC") owned
by Mr. Weitz and his wife, has been a creditor of John S. Perry House. Tr. 56-61, 70.

3. CMC isthe management agent for the Projects. Mr. Weitz was the presdent
of CMC from itsinception in April 1972 until 1977, from 1982 until 1986, and from
1987 until October 15, 1991. Mr. Weitz became the sole shareholder of CMC in
1982, and he sold the company to its current employees on October 15, 1991. Tr.
49-51, 1621.

4. The Projects are "limited digribution" projects, subject to HUD regulations
governing digribution of income, rents, charges, rate of return, and methods of operation.
24 C.F.R. 88 236.10(c); 236.50; 221.531(b); 221.532; Amended Complaint, 71

10-13; Answer, 11 10-13; Tr. 462-63.

5. Each of the limited partnerships which own the Projects has a Regulatory
Agreement with HUD. The Regulatory Agreements were sgned by Mr. Weitz in his
capacity as managing general partner. The Regulatory Agreements were in effect at all

“Citation to "Answer" includes Respondents Answer to the Government's Complaint and their
Answer to the Government's Amended Complaint.

YT " isthe citation to the transcript of the hearing held on June 6-15, 1994.
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relevant times, and will not expire until the HUD-insured mortgages are paid in full.
AR-4A through AR-4F; Tr. 42-43, 470, 479, 964.

6. Each of the limited partnerships has a Partnership Agreement. PA-PM;
PA-RA; PA-JH; PA-VV; PA-PH; PA-EH.

7. The Richmond, Virginia, HUD field office had jurisdiction over Valley Vida,
Royal Arms, Jefferson House and John S. Perry House. The Washington, D.C., HUD
field office had juridiction over Essex House. The Baltimore HUD field office had
juridiction over Pemberton Manor. Tr. 365-68, 722-23, 727, 799-800, 806, 864,
871.

8. OnApril 29, 1991, Edward F. Momorella, the Regional Ingpector General for
Audit, Region Ill of HUD ("RIGA") issued an Audit Report of CMC, Audit
91-PH-214-10009, to Linda Z. Margon, Acting Regional Adminigrator, Region Ill. The
audit was "[b]ased upon arequest from the Richmond Office,"*® and concerned the
Projects and Leesburg Manor Apartments, Leesburg, Virginia. The audit was conducted
between August 1990 and January 1991 and covered the period of October 1, 1986,
to December 31, 1990." AR-1 ati, 1. The findings of the RIGA assummarized in the
Audit Report were that CMC and Mr. Weitz

- Failed to repair two projects as ingructed by the Washington and
Baltimore Offices, and, contrary to Regulatory Agreement
provisons, made ineligible digributions of $506,809.

- Should improve internal controls over project operations.
Deficiencies were evident in surplus cash and excess income
computations, accounts receivable and payable, cash accounts, and
balance sheet carry forward balances. Unsupported digributions
totalled $1,111,722, and excessincome of at least $32,114

*The primary motivation for the reques concerned the closng of voluntarily established repair reserve
accounts, and a quegtion whether certain fees had been paid out of surplus cash or alowable digributions.
Tr. 377.

YIn January 1991, the RIGA held an audit exit conference with representatives of CMC. At that
meeting, Mr. Weitz presented two boxes of information in support of CMC's response to the proposed
findings of the audit. Irving I. Guss, the Assgant RIGA, advised Mr. Weitz that the conference was not the
time to engage in a"re-audit." The RIGA gaff did not review the entire contents of the boxes, but from
<elected documents on particularized issues, determined after a half-hour to 45 minutes of review that no
new information had been submitted which would resolve the audit findings. Accordingly, the RIGA
determined to issue the Audit Report. Tr. 1535-38, 1632-37.
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computed by the Baltimore Office has not been remitted.
- Charged $24,163 ineligible and $21,557 unsupported Agent and
Owners cogsto the projects.

- Received $22,424 in excess utility payments from tenants when
HUD was providing electric utility allowances through Housing
Assstance Payments.

- Received $11,316 in excessve management fees for several
projects.

Id. at iii. The RIGA further gated that "[t] he deficiencies were generally the result of the
A gent/ Owner's noncompliance with agreements, regulations and requirements, as well as
inadequately maintained books and records.” Id. The RIGA recommended that CMC
and Mr. Weitz "reimburse the projects for the ineligible amounts cited in the findings, and
any unsupported cogs not documented,” "implement written procedures which follow
HUD requirements for project operations,” and "reimburse tenants for excessve utility
cogspaid.” Id. at iv.

9. Although the Audit Report stated that "we reviewed pertinent records for
seven HUD projects” and asserted that "its scope was limited by [CMC'g incomplete
records,” it did not gpecify which documents had actually been reviewed, and the
attempts, if any, that had been made to obtain additional documentation from HUD or
other sources.”® Id. at 2. Of the $1,111,722 in digributions that the Audit Report
concluded were unsupported,” $470,673 was attributed to Leesburg Manor, a
profit-motivated enterprise not subject to the digribution limitations alleged to have been
violated in the Audit Report. Id. at 10; Tr. 1231.

10. After the Audit Report was issued, the three field offices with jurisdiction
over the Projects engaged in audit resolution.”® Tr. 300-01, 505-06, 569-70, 584.

**The Audit Report was not based on a review of the financial satements for the projects going back
to inception; rather, the auditors reviewed only those covering 1986 through 1990. The auditorsdid not
ek accessto the complete set of underlying workpapers, nor did they consult the accounting firm which
had prepared the satements. Tr. 1463-65, 1488, 1493, 1513-1516, 1529-30.

No detailed explanation was st forth for the total figure, the figure was not broken down into its

component parts, and the source of the numbers used in calculating surplus cash was not provided. Tr.
1211-12.

?°Once the Audit Report was issued, responsbility for audit resolution and closure effectively rested
with gaff of the Office of Housing, although resolution and closure required RIGA concurrence. Tr. 1448,
1460, 1466-67.
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11. In October 1991, Kathleen Haherty, Mr. WeitZ current independent
accountant, gave Mr. Weitz Lotus soread sheets she had prepared setting forth separate
resgated surplus cash accounts and resated balance sheets for the Projects and the
partnerships. The spreadsheets were prepared with the intent that they be used, in
conjunction with the annual financial satements and other available information, as atool
in resolving the A udit Report finding number 2.* They were not intended to be relied
upon as audits. Mr. Weitz submitted the soread sheetsto the Philadelphia Regional
Office, which requested that the information set forth on the spread sheets be transferred
to a different format. Later in October 1991, Ms Faherty prepared and submitted to
Mr. Weitz the information in the format requesed, and also provided Mr. Weitz with
analyses of operating loans she had prepared in response to questionsthat had arisen.”” In
preparing the resatements and operating loan analyses, Ms. Haherty relied on the audited
financial satements and auditor workpapers, to the extent they were available,” and in

*'The Audit Report expresdy included the recommendation that CMC recalculate surplus cash and
provide supporting documentation. AR-1 at 16.

>Whether or not Mr. Weitz submitted the resatements directly to the field offices, they were
ultimately received and reviewed by those offices See, e.g., Tr. 575-76; Finding No. 12, infra

“Ms Flaherty had a "magjority" of the financial atementsat thistime. Tr. 1307-08. She also had
documents from the files of Freedman and Fuller - a predecessor accounting firm - that had been transferred
to Miller and Benz (later Benz, Haherty and Kreber) when it was retained to perform audit work for the
Projects. Ms Haherty also obtained documents from Mr. Weitz and Mr. Shah of CMC. Ms Haherty did
not request or obtain any documents directly from Resnick, Fedder and Slverman, the original independent
accountants for the projects. It was only after she had performed her analyses of the operating loans that
Ms Haherty met in 1992 with David Resnick, Senior Partner in Resnick, Fedder and Slverman. Mr.
Resnick advised Ms. Haherty that hisfirm had traced the operating loansto source documents and had
determined that they had applied appropriate audit procedures. Ms Haherty believesthat she had sufficient
information upon which to prepare the restatements, and that she fully disclosed the limited purpose for
which they were prepared and the limited scope of the information which had been examined. Tr. 194-97,
237, 243-47, 258-59, 270-71, 292-93. Indeed, the cover letters by which Ms. FHaherty transmitted the
resatements of surplus cash and the restated balance sheets expresdy sated that they were to be used only
for their limited intended purpose. The letters also contained the following disclaimer:

Because the above procedures did not congitute an audit conducted in
accordance with generally accepted auditing sandards, we do not express
an opinion on [the regdated balance sheetd restated surplus cash schedules)].
In connection with the proceduresreferred to above, no matters came to
our attention that caused usto believe that the specified items should not
be adjugsted as detailed in [the resated balance sheets restated surplus cash
gatements]. Had we performed additional proceduresor had we made an
audit of the financial satementsin accordance with generally accepted
auditing sandards, other matters might have come to our attention that
would have been reported to you. Thisreport relates only to the items
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doing 0, went back to the Projects inceptions® In response to another Audit finding,
Ms. Flaherty also segregated partnership activity from Project activity. In diginguishing
partnership from Project liabilities, if there was a gap in the workpapers she relied upon,
Ms. Flaherty gave the benefit of the doubt to the Project. Mr. Weitz provided the
materials she prepared to the Regional Office.” Tr. 188-93,

ecified above and does not extend to any financial atements of the
above referenced partnershipstaken as a whole.
AR-5A; AR5B.

It was necessary to go back to the inception of each Project since the calculation of limited
digributions accrues from year to year, and any error made early-on would carryover unless ascertained and

corrected. The only source for that inquiry was the annual audited financial $atements dating back to the
Projects inceptions. Tr. 1214-15.

**Not until the LDP conference on December 7, 1992, discussed infra, were Ms. Haherty and Mr.
Weitz provided with a reponse to the resatementsthat had been submitted in October 1991. Tr. 1218.

20



241-42, 245-46, 259, 265, 269-71, 290-91, 1213-19, 1254-55, 1279-80, 1299,
1307-08; AR-5A; AR-5B.

12. In October 1991, Ms Haherty met with representatives of the Baltimore
Field Office.”® During that meeting, in reponse to a request made by Diana Brown of the
Baltimore Office, Ms. FHaherty gave the HUD representatives copies of the workpapers
concerning Pemberton Manor that she had relied upon in preparing the resatements of
aurplus cash and the redated balance sheets She also provided schedules of operating
loansthat she had prepared for Pemberton Manor, which was her attempt to analyze the
work done by Resnick, Fedder and Silverman, the original accountants. Ms. Haherty
gecifically told those in attendance that she did not have the original source documents,
that the schedules of operating loans were not complete analyses, and that they should not
be relied upon.”” Tr. 193-94, 211, 221, 246-47, 260, 291-92, 1233, 1309-10;
AR-8.

13. Mr. Weitz attempted to meet with Sdney Severe, the Regional Director of
Housng, and his gaff to discuss the Audit, but no such meetings were held. Mr. Severe's
office took the postion that during audit resolution, the "merits' of the audit could not
be "debated."* Based on the belief of gaff involved in the audit resolution that the
information necessary to recommend that the RIGA close the outganding audit findings
was not forthcoming from Mr. Weitz, HUD's Philadelphia Regional Office issued a Limited
Denial of Participation ("LDP") againg him on June 2, 1992. An LDP would not have
resolved the outganding audit findings Rather, the LDP was intended to "accelerate”
audit resolution and to " put forward the seriousness that the Department viewed the
resolution of the audit." Tr. 300, 307-10, 343-45, 353-54, 356-57, 361-62.

14. Inthe fall of 1992, Mr. Severe appointed William Pelley*® of the Regional
Office to coordinate audit resolution with the three field offices.** Because limited

*Once the Audit Report wasissued, Mr. WeitZ dealings with the Baltimore Office became " extremely
difficult," asevery interaction "became amog adversaria in nature.” Tr. 95-96.

*"Ms Flaherty never received a reponse to her submisson from the Baltimore Office. Tr. 1233.
**Mr. Severe would refer back to the RIGA only a finding by his office that "the IG issued an audit
that was based upon a false concluson or a regulation or a processthat was erroneoudy picked up," or that

an audit had been "predicated upon. . .a handbook that was nonexigent or a change that had taken place
prior to the audit being issued that changed the process . . that the IG was not aware of. . . ." Tr. 354.

“Mr. Pelley was not called to tegify at the hearing.

**Once audit resolution was coordinated at the Regional Office level, field office involvement was

21



progress toward audit resolution had taken place and the field office managers believed
that a uniform and coordinated effort was necessary, the managers requested Regional
Office involvement. Mr. Severe later replaced Mr. Pelley with Pamela Bullock,** a
Regional Insured Multifamily Housing and Loan Specialist, who he believed had more
detailed technical knowledge of loan management processng. Tr. 300-01, 316, 506,
569-70.

limited to providing documentsto and answering quegtions posed by the Regional Office. Tr. 506, 584.
31Although Ms Bullock was liged by the Government as a person it expected to call asa withess

concerning audit resolution, she was not called to tegify at the hearing. See Government's List of Witnesses
(March 15, 1994).
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15. Aninformal conference on the LDP was held on December 7, 1992. At the
conference, the HUD representatives were provided with additional materials by Mr.
Weitz. Ms Haherty explained how she had recalculated surplus cash. It was agreed that
Ms. Flaherty would arrange to meet with Jean Mitrovitch of the Richmond Office to
further discuss the surplus cash computations.®  After Mr. Weitz requested that
representatives of the other field offices attend the meeting, Mr. Pelley refused such a
joint meeting, and directed that Ms. Mitrovitch ingead have a telephone conference with
Ms. Faherty. After Ms Haherty had answered some preliminary quegions posed by Ms.
Mitrovitch in preparation for the conference, the telephone conference itself was canceled
by Mr. Pelley, on the advice of counsel.*® Tr. 310, 508, 572, 1219-24, 1310;
AR-17.

16. The LDP was affirmed on February 10, 1993, and Mr. Weitz appealed. The
case was assgned to Adminigrative Judge Timothy J. Greszko of the HUD Board of
Contract Appeals. By Order dated March 29, 1993, Judge Greszko notified the parties
that the proceeding had been docketed as HUDBCA No. 94-G-D38, Docket No.
93-2000-DB(LDP). Exhibit 1 to Respondents Motion to Dismiss Amended Complaint.

17. In May 1993, Bruce E. Ward, newly hired Regional Comptroller of Region
I, was assgned by Harry W. Staller, Deputy Regional Adminigrator, Region Ill, to take
the lead in resolving certain outstanding audit findings.®** Mr. Ward determined that he
was to addresstwo issues (1) whether the projects had generated sufficient surplus cash
during the period of their operation to fund the payment of digributions, and (2)
whether the digributions identified in the Audit Report were allowable repayments of
operating advances as claimed by CMC. In framing these issues, Mr. Ward relied upon

**To the extent Ms. Haherty's depiction of the events surrounding the Richmond meeting differs from
that of Ms Mitrovitch, | have credited Ms Haherty'stesimony. Asdiscussed infrann.64 and 73, two
dgnificant aspects of Ms. Mitrovitch's hearing tesimony undermined her credibility. In contragt, Ms.
Haherty's tesimony was completely candid, forthright and consigent.

*Until her meeting with Mr. Ward on June 7, 1993, no one from HUD discussed Ms. Haherty's
aurplus cash computationswith her. Tr. 1224. Moreover, Ms. Mitrovitch never analyzed the materials
provided at the December 1992 conference because she had expected to discussthem at her meeting with
Ms. Haherty, which was later canceled and at which she also assumed that Ms. Haherty would bring a
complete et of financial gatements. Tr. 572, 578-79.

**Asdiscussed infra, Mr. Ward was not considered an expert witness for the purposes of this
proceeding. Mr. Ward is a Certified Public Accountant ("CPA") with general accounting and auditing
experience, and has been a HUD employee only since January 10, 1993, when he was hired as the Regional
Comptroller for Region Ill. Tegimony of Accounting Witness Bruce E. Ward ("Ward Tegimony") at 5-6.
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the redated Balance Sheets and resated Computations of Surplus Cash, Didributions and
Resdual Receiptsthat had been submitted to HUD by Mr. Weitz and had been prepared
by Ms Haherty. Ward Tegimony at 8-10; Tr. 315, 506; AR-5A; AR-5B.

18. Upon receipt of hisassgnment, Mr. Ward worked closely with Ms. Bullock.
Because Mr. Ward was a recently hired HUD employee, unfamiliar with HUD' s asset
management and loan processing procedures, Mr. Severe and Thomas Langgston, then the
Chief of loan management in the Regional Office, reviewed Mr. Ward's proposed analyss
at the outset. Tr. 315-320.

19. Inlate May 1993, Mr. Ward telephoned Ms. Haherty to arrange a meeting.
By letter dated May 26, 1993, Mr. Ward advised Mr. Weitz that he had spoken with Ms.
Haherty®® and had arranged to meet with her and the three field office representatives on
June 2 and 3, 1993.°° In requegting that Mr. Weitz allow the meeting to proceed, Mr.
Ward gated, "[o]ur gaff personnel who are respongble for your projects and have what |
believe are valid quegions, should be allowed the opportunity to have their quegsions
answered by the individual who hasthe answers” Tr. 1311; AR-30.

20. By itsown termsthe LDP expired on June 2, 1993.°” On that same day,
Mr. Severe and Mr. Ward met with Mr. Weitz in Philadelphia. During that meeting,
which was initiated by Mr. Weitz, Mr. Weitz expressed his willingness to make his books
and records available to Mr. Ward and Ms. Bullock. Mr. Severe deemed the meeting to
"reactivate" audit resolution, which until that point had not been progressng forward.
Ward Tegimony at 11-16; AR-11; Tr. 308-09, 315.

35According to Ms Mitrovitch, HUD gaff "is not permitted to even contact a CPA without the owner
or agent's permisson because [HUD aff] is not permitted to incur additional cossfor a project." Tr. 510.

**Asdetailed infra, the meeting was actually held on June 7, 1993.

*’Mr. Weitz has continued to appeal the LDP, even after its expiration, because the very fact of its
impostion will affect his ability to participate in the future in HUD programs.
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21. OnJune7, 1993, Ms Haherty met with Mr. Ward and Ms. Bullock. Ms
Flaherty gave Mr. Ward and Ms. Bullock copies of the documentation she had provided to
the Baltimore Office in October 1991 pertaining to Pemberton Manor, aswell as
documents pertaining to the other Projects. The documentation included Resnick, Fedder
and Silverman workpapers Ms. Haherty had in her possesson. During the meeting, two
hours was spent discussng Pemberton Manor reclassfication entries liged on the
documentation. Ms. Haherty told Mr. Ward that her work on the Pemberton Manor
operating loans was " a preliminary attempt. . .to piece together the operating loans,” and
that "it should not be relied upon" because she had not performed the underlying audits.*®

Ms Faherty also told Mr. Ward that quegtions regarding the reclassfication of certain
development fees as operating advances should be discussed with "the Resnick firm since
they had done all of the work.” Mr. Ward also quesioned whether operating advances
had been recorded on the Projects books. Ms. Haherty showed Mr. Ward some of the
general ledgersin response to the inquiry. Mr. Ward agreed that the advances were
reflected on the ledgers, and Ms. FHaherty told him that she would send him copies of the
relevant pages the next day by overnight mail. Ms. Haherty also pointed out to Mr.
Ward and Ms. Bullock that Leesburg Manor had been included in the digribution finding,
despite the fact that it was a profit-motivated project. Mr. Ward asked Ms. Bullock if the
Audit Report waswrong, Ms. Bullock replied that it looked like it was, and they sated
that they would look into the matter. When the meeting concluded, Ms. Haherty
undergood that the issue of reclassfication entries being used to differentiate between the
payment of operating loans and the payment of development had been resolved.* She
also undergood that conditioned on Mr. WeitZ approval, she would prepare two
additional schedules, one for surplus cash and one for operating loans*® Tr. 205-08,
211-22, 245-46, 260, 1224-29, 1231-38, 1255-59, 1311-12; AR-8.

22. OnJune 10, 1993, Ms Haherty received a letter by facamile from Mr.
Ward. Ms Faherty was upset by the letter, believing that it accused her of withholding
information despite her having been cooperative, consgent with Mr. WeitZ ingructions.
Upon receipt of the letter, Ms. FHaherty telephoned Mr. Ward. She conveyed her digress

*Ms Faherty gated, "1 didn't perform these audits. . .| am athird party 20 yearslater looking at
workpaperstrying to analyze them." Tr. 224.

**These reclassfications are discussed infra, under the heading Count |I.

40Following the meeting, Ms Haherty advised Mr. Weitz of what had transpired. Mr. Weitz did not
approve the preparation of the schedules because he believed the information was aready set forth in the
annual financial gatements. After discussng the matter with Mr. Weitz, Ms. Haherty agreed with Mr.
WeitZ assessment, particularly given her assumption that Mr. Ward had accessto all the financial $atements,
either through the field officesor from Mr. Weitz. Tr. 1255-57, 1311-12.
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with hisletter, and explained that she had not returned a previous phone call because she
had been out of the office. Moreover, copies of general ledger sheetsthat she had
promised to send Mr. Ward, but that he had not received, had mistakenly been sent by
regular mail rather than overnight delivery. She also explained that she could not send
him a complete copy of the file containing the workpapers they had looked at during the
June 7 meeting because they were Resnick, Fedder and Slverman workpapers and were
not in her posseesson. She told him that such a reques would have to be made to Mr.
Weitz. AR-6; Tr. 1229, 1238-43.

23. By letter to Ms Haherty, dated June 14, 1993, Mr. Ward st forth his
underganding of their June 10 telephone conversation, as well as a conversation they had
had on June 11. AR-7. Ms Haherty gated her belief that the letter was an unfair
characterization of what had taken place, asfollows

[Flrom the conversations and everything | determined that Mr.
Ward hadn't yet made the diginction on what was my workpaper
and what was the Resnick Fedder firm and a lot of the thingsthat |
was saying to him he was getting convoluted on or didn't understand
them.

Tr. 1244.

24. By letter to Mr. Ward, dated June 21, 1993, Mr. Weitz attempted to
"define" what he believed were the issues which needed to be resolved during audit
resolution. Mr. Weitz gated:

I have reviewed your letters addressed to Kathy Haherty concerning
your joint effortsto resolve the I.G. Audit and related matters. It
appears that we have srayed from the course we agreed upon at our
meeting in Philadelphia with Mr. Staller, Mr. Severe and you on
June 2.

It ismy clear recollection that your vigt with Pam Bullock and Kathy
Flaherty was to specifically review her methodology and workpapers
for the resated surplus cash prior to Ms. Flaherty's meeting with
your loan servicers. Further, we specifically agreed not to delve
into the particulars of the operating loans and advances made by the
general partners because, as| sated in that meeting, many of the
source documents would be 18, 19 or 20 yearsold and were
probably non-exigent. Asyou should also be aware, the issue of
the operating loan advances was part of the original I.G. Audit
process, yet, in the final 1.G. Audit report, there were no findings
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concerning the operating loans and advances. Therefore, | do not
think it is productive to attempt to open a new matter that is not the
subject of the I.G. Audit report or which isimpossble of being
resolved by production of all the source documents (although many
have been obtained and turned over to HUD).

We need to come up with another approach to satisy HUD, the
R.I.G.A. and the underdgned. | would welcome an opportunity to
discuss any thoughts that you have and to make some suggestions of
my own. Pease let me hear from you by phone as soon as possble
to see if aresolution can be achieved and concurred in by R.I1.G.A.

GX-36.

25. By letter dated June 23, 1993, Mr. Ward responded to Mr. Weitz June 21
letter. Mr. Ward disputed the contention that they had strayed from the course, as"it
was you who officially regponded to the OIG auditors and gated that the money
withdrawn from the projects was not 'ineligible digributions asthe OIG had sated, but
rather it was repayment of operating advances” Mr. Ward acknowledged Mr. WeitZ
concern that many source documents were old and nonexigent, and sated,

However, we know that the CPA workpapers exis. Your CPA
showed them to us and stated that she would have no problem
making a copy of them for us. But you have not allowed her to do
that. These workpapers are readily available and not difficult to
copy. If you truly want to cooperate and resolve your audit, we do
not understand why you have not provided a copy of them to us.

AR-2 (emphadsin original).

26. OnJuly 8, 1993, Mr. Ward met with Mr. Weitz and Ms. Flaherty in Mr.
Weitz office.” Mr. Ward had prepared draft findings which he brought to the meeting
for Mr. WeitZ review. At that meeting, focus was given to Mr. Ward's analyss of
Pemberton Manor. Mr. Weitz and Ms. Haherty pointed out some computational errors,
which Ms. Haherty undersood were to be corrected by Mr. Ward. Mr. Ward also
questioned Mr. Weitz on a letter related to an Operating Loss Loan,** sating that the

“*After the June 23, 1993, letter and before the July 8, 1993, meeting, Mr. Weitz had a telephone
conversation with Mr. Severe. Mr. Weitz called to see if Mr. Severe was aware that, in hisview, Mr. Ward
had expanded the audit resolution processto a point where it had been "breaking down" and was becoming
"adversarial." Tr. 1595-96.

“’Details concerning the Operating Loss Loan are st forth infra, Count II.
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proceeds should have been used to repair congruction defects at Pemberton Manor. This
was the firg time Mr. Weitz was made aware that anyone was quegioning the loan. Mr.
Weitz responded that the loan proceeds were used to cover operating deficits which had
already been covered by advances. Mr. Weitz gave Mr. Ward original financial satements
from inception through 1990 for Pemberton Manor. He also gave Mr. Ward copies of
al the partnership agreements. Mr. Weitz and Ms. Haherty undersood that Mr. Ward
would use the Pemberton Manor financial satementsto create a pro forma analyss, which
once reviewed and agreed to by Mr. Weitz, would be applied to the other Projects Mr.
Ward never forwarded the Pemberton Manor pro formato Mr. Weitz.*® Tr. 1245-49,
1259-60, 1574-76, 1596-97, 1599-1600, 1605, 1608-09; Ward Tegimony at
15-16.

27. By letter to Mr. Weitz dated July 12, 1993, Mr. Ward followed-up on the
July 8, 1993, meeting. Mr. Weitz was "agonished" by the letter's suggestion that he
return $266,638 to Pemberton Manor, and consdered the letter and "accusation" "the
graw that broke the camel'sback.” Mr. Weitz did not communicate his reaction to Mr.
Ward, asat that point, his"relationship with Mr. Ward took a sudden turn,” and he did
not want to antagonize him. OLL-16; Tr. 1600-02, 1606.

28. By way of an electronic mail message dated July 12, 1993, Georjan
Overman of the Office of General Counsel, "requesed that Housng discontinue any
negotiations with the subject principals pending their notification advisng [ Housng]
otherwise." By no later than July 20, 1993, the workpapersrelated to the RIGA Audit
that had been in the RIGA's posesson were "loaned" to the Office of General Counsel.
R-20; R-22; Tr. 1512.

29. OnJuly 13, 1993, Ms Haherty had a brief telephone conversation with Mr.
Ward.** Mr. Ward asked Ms. Flaherty questions concerning program requirements,
including limited dividends. From this conversation, Ms. Faherty concluded that Mr.
Ward did not have a good underganding of the HUD program. Tr. 1249-50.

30. OnJuly 13, 1993, Ms Haherty snt a letter to Mr. Ward by facamile, to
clarify the itemsthey had discussed during their phone conversation.** The letter

“Mr. Weitz acknowledged that at some point, Mr. Ward did write to him requeging the financial
gatements for the other Projects. However, that request was made after Mr. Weitz received Mr. Ward's
July 12, 1993, letter, discussed infra, and had determined that the two had reached an impasse. Tr. 1606.

“ThiswasMs Faherty'slagt conversation with Mr. Ward until January 1994. Tr. 1251.

“*Mr. Ward tetified that he did not receive the facsmile and that his office has no record of it being
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described badc principles involving the payment of management fees, calculation of
limited dividends, and nature and purpose of partnership agreements. AR-25; Tr.
1250-51.

31. By memorandum dated July 20, 1993, Edward F. Momorella, the Regional
Ingpector General for Audit, advised Mr. Staller that "[i]n order to properly evaluate the
documentation provided, it will be necessary to refer to the workpapers for the subject
audit.” Mr. Momorella further sated that snce the workpapers had been forwarded to
the Office of General Counsel, his office would review the documentation when the
workpapers were returned.*® R-22.

received. He further tegified that he was "agtonished" by the content of the letter and consdered it
"incredible" because he had already " gotten the education [he] needed" and would not at the time have
been asking such basc quegions. Tr. 660-61, 670. Since | have found Ms Haherty to be a credible
witness, | credit her tegimony that the letter wassent. Tr. 1250-51.

**Once the workpapers were transferred to the Office of General Counsel, the RIGA could no longer
review them and proceed to closure of any audit findings Tr. 1468-69, 1492.
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32. The work performed by Mr. Ward during the Summer of 1993 culminated
in the issuance of areport of his findings ("Ward Report”) on Augus 25, 1993. The
findings were based almog exclusvely on the resated Balance Sheets and restated
Computations of Surplus Cash, Didributions and Resdual Receiptsthat had been prepared
by Ms Faherty and provided by Mr. Weitz. Mr. Ward did not have a complete set of
audited financial satements when he prepared hisreport.”” Mr. Ward did not contact
Resnick, Fedder and Silverman in preparing hisreport. Prior to issuance of the report,
Mr. Ward had consaulted with Jean Mitrovitch, David Cohen and Judy Heyde, the loan
servicersin the three relevant field offices, to ascertain whether his analyss was conssent
with HUD asset management and loan servicing procedures. The three field office
representatives concurred in hisfindings*® AR-10; Ward Tesimony at 16-17; Tr.
316-17, 337, 359-61, 519-20, 600-02, 617-18, 626, 687, 699-702, 711, 1248,
1270, 1628-29.

33. By memorandum dated September 2, 1993, Mr. Severe requesed from Mr.
Momorella authorization to reclassfy the Audit as"in litigation." Mr. Severe based his
reques on Mr. Momorella's July 20, 1993, memorandum and the July 12, 1993,
electronic mail message from the General Counsel's Office. Mr. Severe further sated
that "[i]n light of this present Stuation our effortsto resolve the remaining findings will be
delayed" and that his office would advise Mr. Momorella " of any changesin the gatus of
the litigation efforts as we receive them." R-20.

34. Variousdisputes arose during the discovery process of the LDP proceeding
regarding the responses of the Government to the Respondents requess. Exhibits 6, 7,
and 9 to Respondent's Motion to Dismiss Amended Complaint. By Motion dated

*"All of the witnesses who addressed the issue at the hearing, including the Government's witnesses,
consgently tegtified that to properly perform the type of analyds undertaken by Mr. Ward, it was necessary
to review the audited financial satementsfor all the Projects dating back to inception. Indeed, in her
review of Mr. Ward'sreport, which she concluded was a "magerful” work, Ms. Mitrovitch assumed that Mr.
Ward had utilized such financial reports, and did not see how he could have done his analysis if he had not
looked at the financial satements. Judy Heyde, the HUD loan analys for Essex House, made the same
assumption. See, e.g., Tr. 501-08, 514, 517-19, 539, 574, 577, 602-03, 784, 793-94, 1271. Mr.
Guss gated that to accurately calculate surplus cash, financial satements going back to inception mus be
reviewed. Tr. 1516-17. However, Mr. Ward acknowledged at the hearing that despite gaining accessto
al the financial gatements during the course of this proceeding, he hasyet to review the satements. Tr.
701-02.

“*Ms Mitrovitch had met with Mr. Ward so that he could present his analyss and draft findings.
Having recognized that Mr. Ward was hew to HUD and had been asked to undertake a complex task, she felt
she had to be convinced that he undersood the "HUD way" in order to concur in hisfindings. See, e.g.,
Tr. 598-602, 617-18, 624-26.
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September 8, 1993, Respondents sought dismissal of the LDP ab initio, and, in the
aternative, an order compelling the Government to respond to their discovery requess.
Exhibit 9 To Respondent's Motion to Dismiss Amended Complaint. By Order dated
September 10, 1993, Judge Greszko denied Respondents requed that he dismissthe
LDP, but ordered the Government, by virtue of 14 enumerated directives, to comply fully
with Respondents discovery requests. Exhibit 10 to Respondents Motion to Dismiss
Amended Complaint.

35. The Ward Report was transmitted to Mr. Weitz on September 16, 1993,
along with a letter prepared by Mr. Ward and sgned by Harry M. Saller, the Deputy
Regional Adminigrator. The letter sated, inter alia:

In concluson, we found that your recalculated surplus cash amounts
fully support the amount of dividendsthat were recorded as earned.
During our review of your recorded operating advances, however,
based on the information that you have provided to usto date, we

were not able to substantiate the appropriateness of $2,792,497
that you have recorded as operating advances plusinteres. Snce
we can not substantiate this significant amount as representing
reasonable and necessary advances for operating expenses, you must
pay it back to the projects, less outganding allowable accrued
amounts owed to you, which as of the end of 1990 amounted to a
net required payment back to the projectsof $1,191,261. Once
you have paid thisamount to the projects, or have agreed to a
repayment plan which is acceptable to HUD, the Audit will be
considered fully resolved.*

AR-11.

36. By memorandum dated September 24, 1993, Mr. Momorella advised Mr.
Staller that his office had reviewed Mr. Severe's September 2, 1993, memorandum and
concurred with the decison to classfy the Audit as being in litigation "-- implementation
suspended."” R-21.

49According to Mr. Guss, athough he concurred in the letter "[i]n the absence of Mr. Momorella and
with his permission,” he did not "authorize" the satement that payment of nearly $1.2 million would fully
reolve the audit. Tr. 1483-85. Seeas Tr. 1497-99, 1512.

**Mess's Severe and Momorella sated that the dedgnation "in litigation" reported the Audit's satus
within HUD, and did not purport to represent it had halted. However, because the Office of Housing could
not have recommended that the audit be closed once litigation ensued, | conclude that the designation
memorialized the fact that once litigation began, audit resolution came to a gandgill. Tr. 320-21, 327-29,
351, 355-56, 1449-51, 1458-61, 1467-68.
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37. On October 13, 1993, in the belief that the Government had not complied
with Judge Greszko's Sept 10, 1993, Order, Respondents renewed their Motion to
Dismissthe LDP ab initio. Exhibit 11 to Respondent's Motion to Dismiss Amended
Complaint.

38. On October 15, 1993, Judge Greszko issued a Notice of Oral Argument,
requiring the Government to regpond by noon on October 22, 1993, to Respondents
renewed Motion to Dismissthe LDP. Argument was scheduled for October 26, 1993,
at a hearing to be conducted on the record. Exhibit 12 to Respondent's Motion to
Dismiss Amended Complaint.

39. A few days prior to October 22, 1993, William M. Heyman, Director of
HUD's Office of Lender Activities and Land Sales Regigration, met with attorneys from
the Office of General Counsel involved in the LDP proceeding. Jim Anderson, then the
Acting Director of the Office of Lender Activities and Land Sales Regigration's
Participation and Compliance Divison, also attended the meeting. The discusson that
ensued "centered around the underlying facts of a suspenson and proposed debarment.”
At the time of the meeting, Mr. Heyman was aware of the pending LDP proceeding
before Judge Greszko, but did not know that the Government was to respond to
Respondents Motion to Digmiss the LDP by noon on October 22, 1993, or that
argument had been scheduled for October 26, 1993. Depostion Transcript of William
M. Heyman (Attached to Respondents April 22, 1994, Response to Government's
Motion to Strike Affirmative Defense) ("Heyman Dep. Tr.") at 7, 18-23, 39-40.

40. On October 22, 1993, the day the Government wasto reply to
Respondents renewed Motion to Dignissthe LDP, the letter sugpending Respondents and
proposing their debarment wasissued. The letter was issued by the Assgant Secretary
for Housng-Federal Housng Commissoner after having been reviewed and concurred in
by Mr. Heyman that same day. When Mr. Heyman concurred in the letter, he relied
only on the conversation he had previoudy had with the attorneys from the Office of
General Counsel. Mr. Heyman had no personal knowledge asto the accuracy of the facts
alleged in the letter to support the suspenson and proposed debarment, nor was he aware
of any program gaff member in the Office of Housng who had such personal knowledge.

Letter from Engel for Retsnasto Respondent (Oct. 22, 1993); Exhibit 12 to
Respondent's Motion to Dismiss Amended Complaint; Heyman Dep. Tr. 17-18, 24-25,
43-44,51-52, 60-62.

41. On the same day the debarment and suspenson letter issued, the
Government filed with Judge Greszko a Motion to Dianissthe LDP with prejudice. In its
Motion, the Government asserted that the LDP had been superseded by the notice of
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suspenson and proposed debarment. Exhibit 13 to Respondent's Motion to Dismiss.

42. By Order dated October 22, 1993, Judge Greszko sayed the oral argument
on the Government's Motion to Dismissthe LDP that had been scheduled for October
26, 1993. Exhibit 12 to Respondent's Motion to Dianiss, Order (HUDBCA No.
94-G-D3, Docket No. 93-20000-DB (Oct. 22, 1993)).

43. By Ruling and Order dated November 17, 1993, Judge Greszko granted in
part and denied in part the Government's October 22, 1993 Motion to Dismissthe LDP.
Judge Greszko dismissed as superseded the LDP charge of ineligible digribution of
$223,965 in Esex House funds, which wasincluded in the suspenson. Having
concluded that the remaining LDP charges were not clearly common to the sugpenson, he
denied the Government's Motion asto the remaining charges. Judge Greszko lifted the
gay of the LDP proceeding that had been in effect and ordered the filing of further
submissons.  Ruling and Order on Government's Motion to Dismiss (HUDBCA No.
93-G-D38, Docket No. 93-2000-DB(LDP) Nov. 17, 1993).

44. By letter dated November 4, 1993, and prepared by Mr. Ward, Mr. Saller
responded to an October 15, 1993, letter from Mr. WeitZ counsel concerning the Ward
Report. In addition to addressng questions regarding the substantive conclusons reached
in the Report, Mr. Saller addressed the issue of audit resolution. In doing so, Mr. Staller
dated:

There are two issuesremaining. One, al of the quegtioned $2.7
million mug be shown to be advances loans made for "reasonable
and necessary operating expenses" and two, to the extent that this
is not the case, then the amounts mug be paid back to the projects
and then put into redricted resdual receipts accounts. Then the
audit will be conddered closed. There are no remaining substantive
issues. . . .

AR-34. The letter concluded with a reiteration of the September 16, 1993, letter which
accompanied tranamittal of the Ward Report, and gated, "[n] ow that we have responded
to your letter, you should be in a postion to achieve resolution of your audit.” Id.”

51Although Mr. Guss concurred in the letter, he tedified that even if Mr. Weitz had paid the nearly
$1.2 million, the RIGA would not necessarily have agreed to full closure of the audit findings  Tr.
1455-58, 1485-88. Seeads Tr. 1498-99, 1512. On the other hand, Mr. Momorella, the RIGA, firg
tedified that the letter represented the Department's postion and that Mr. Guss concurrence indicated that
RIGA ¢aff had no problem with the content of the letter. Tr. 1455-58. When pressed, he couldn't, or
wouldn't, say what his podtion was on the concurrence. Tr. 1469-73.
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45. On November 19, 1993, Respondents requesed a hearing to appeal the
suspenson and proposed debarment. Order (Nov. 24, 1993).

46. On November 19, 1993, Mr. Ward issued revisonsto his Report to reflect
errors of omisson and computation. These errors undergated the purported amount of
repayments of ineligible advances that Respondent had made with project funds by
$23,177. AR-12; Ward Tegimony at 17-18.

47. On November 22, 1993, Mr. Ward and Ms Overman met with Jeffrey
Barsky and Alan Rosenthal, principals at Resnick, Fedder and Silverman, at the firm's
office. At Mr. Barsky'srequest, Mr. Ward provided him with a copy of certain computer
schedules. Mr. Ward did not ask to meet with William D. Riley, managing principal of
the firm's Baltimore office, or Mr. Resnick.”* During the meeting or the lunch discusson
which followed, Mr. Barsky advised Mr. Ward that Resnick, Fedder and Silverman ceased
doing audit work for Mr. Weitz in 1986, but he did not advise Mr. Ward why the
relationship had terminated.” Tr. 1053-54, 1444-45,

48. Mesys Barsky and Rosenthal prepared and reviewed a letter that was sent to
Mr. Ward on December 9, 1993. The letter included explanations of certain workpapers
that had been prepared by Resnick, Fedder and Silverman. After the letter was sent, Mr.
Barsky had conversations with Mr. Ward concerning the letter's content. Tr. 1046.*

*’Mr. Ward tegtified that he may have asked to meet with Messs. Resnick and Riley on November 22,
1993. Mr. Barsky expresdy and forthrighly tegified that Mr. Ward made no such reques. | credit that
tegtimony. Moreover, both Mesys. Resnick and Riley tegtified that if asked, they would have been perfectly
willing to meet with Mr. Ward. The firg time Mr. Ward spoke with Mr. Resnick was one week prior to the
gart of the hearing (tr. 985-86), and Mr. Ward has never met with Mr. Riley nor has he ever contacted Mr.
Riley (tr. 671, 1081). Mr. Ward's explanation for not having met with Mr. Resnick and Mr. Riley in
preparing hisreport isthat "[t]hey were not provided to me to speak to." Tr. 671.

“Messrs Barsky and Rosenthal expresdy repudiated Mr. Ward's tesimony that either had told Mr.
Ward that the firm had terminated its relationhip with Mr. Weitz because the firm was no longer "willing to
do the kinds of things anymore that he wanted them to do. . . ." Tr. 705. Seealso Tr. 1042-43,
1052-53, 1444-45. In doing s0, they both credibly tegified that they did not even know at the time they
had met with Mr. Ward why the firm no longer did audit work for Mr. Weitz. After ligening to Mr.
Resnick's hearing tesimony, Mr. Barsky learned for the firg time why Mr. Weitz and Mr. Resnick had
mutually agreed to end the relationship. They did s0 for reasons having nothing to do with Mr. Ward's
uncorroborated accusation. Attorney Overman, the only other person present when the gatement was
purportedly made, did not take the sand to tegify. Tr. 984-85, 995, 1042-43, 1053, 1445.

54According to Mr. Barsky, any CPA in performing professonal servicesis ethically obligated "to
disclose all relevant facts and circumgances surrounding any work that he isdoing." Mr. Barsky tegtified
that he was surprised that Mr. Ward did not address the points made in the letter in hiswritten direct
tegimony in this proceeeding because Mr. Barsky conddered the explanations st forth in the letter to be
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49. On December 16, 1993, the Government filed a Complaint in the
suspenson and debarment proceeding. The Complaint concerned Mr. WeitZ conduct
with respect

"relevant to the issuesat hand." Tr. 1046-47.
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to gx of the seven projects which had been the subject of the RIGA Audit Report. The
gx countsin the Complaint are summarized as follows

Count I. The willful violation of regulations and the Projects Regulatory
Agreements through the digribution of $1,191,261 in project funds

Count II.  The willful violation of the Pemberton Manor Regulatory A greement,
regulations, and HUD requirements in connection with the procurement of a
$292,500 Operating Loss Loan;

Count I1l. The willful violation of the Essex House Regulatory A greement and
HUD regulations through the alleged payment of a $212,033 "note payable"
from project funds,

Count IV. The willful violation of project Regulatory A greements by failing to
maintain Essex House and Pemberton Manor in good repair and condition;

Count V. The willful violation of the Essex House Regulatory A greement through
the digribution of $223,965 in project funds when certain high urgency
deficiencies, as noted on the then mog recent physcal ingpection report, were not
corrected; and

Count VI. The violation of an April 1993 agreement with the Department to
obtain financing to repair the sructural deficiencies of the Pemberton Manor
roofs.>

Government's Complaint.

50. Respondentsfiled their Answer on December 29, 1993. The Answer
denied the subgtantive charges of the Complaint, and set forth 16 separate affirmative
defenses, including but not limited to defenses relating solely to the suspenson aspect of
the Complaint, defenses relating to the failure of the Federal government to work in good
faith toward the resolution of the RIGA Audit, and defenses relating to allegations that the
October 22, 1993, letter was not issued in good faith, but rather to extricate the
Government from the possble dismissal of the related LDP appeal. Respondents Answer
to Complaint (Dec. 29, 1993).

51. InJanuary 1994, Mr. Ward telephoned Ms. Haherty and sated that he

**Asdiscussed infra, Count V1 was dropped by the Government on May 4, 1994.
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wanted to review the workpapers Ms. Haherty had that pertained to the operating
advances. Ms. Haherty advised Mr. Ward that she had given him everything she had, but
Mr. Ward was not satisfied. Ms. Haherty then reiterated that she had already given him
everything in her possesson and that what he was seeking were Resnick, Fedder and
Silverman workpapers which she did not have. Ms. Haherty suggesed that Mr. Ward
contact Mr. Weitz or Mr. Resnick. Sometime later that month, Mr. Ward, for the firg
time, went to Mr. Resnick's office to review documents on microfiche.” Tr. 410-11,
1251-52.

52. On January 4, 1994, Judge Greszko granted the Government's reques for
certification to the Secretary for review of the quegstion whether the notice of sugpenson
and proposed debarment superseded the LDP 0 asto warrant dismissal of the LDP
proceeding. In the Ruling and Order, Judge Greszko sated, inter alia:

Respondents also assert that the superseding suspenson was not
issued in good faith. Asthe case relating to Respondents
sugpenson has been referred to and docketed in the HUD Office of
Adminigrative Law Judges, | cannot addressthat issue. However, |
find subgantial evidence in support of Respondents allegation that
the issuance of the superseding suspension was a tactic to avoid a
hearing on charges that Government counsel was intentionally failing
to comply with the Board's discovery orders. The Notice of
Suspension and the Government's Motion to Dismiss the LDP were
issued on October 22, 1993, upon the heels of a Motion to Dismiss
and Motion for Sanctions, which was filed by Respondents on
October 14, 1993. That motion contained serious allegations of
intentional, flagrant and continuous violations of this Board's
discovery orders by Government counsel which were issued over a
period of several months. The motion also alleged that
Government counsel had been ingructed by a supervisor to smply
ignore certain parts of the Board discovery order issued on
September 10, 1993, because the order required the Government
to "take actions which it typically does not take." Government
counsel orally represented to the Board, in a number of prehearing
conferences conducted over the course of this proceeding, that the
Government would comply with the Board's discovery orders, yet it
appears that this commitment may have been repeatedly violated.
Government counsel also made a written representation to the
Board in a"requed for Enlargement of Time Dated September 15,
1993, that, due to illness, the Government needed several

56During the course of discovery in this proceeding HUD later obtained copies of these documents.
Tr. 412.
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additional days"to comply with the [Board's] order dated
September 10, 1993." That reques was summarily granted by the
Board on September 21, 1993. Notwithganding these
representations, Respondents allege that the Government has never
fully complied with the Board's September 10, 1993 discovery
order, aswell asa number of other discovery ordersissued by this
Board. If Respondents allegations are true, they are indeed serious,
and raise quegtions of possble misrepresentation.

On October 15, 1993, in order to resolve these allegations, the
Board scheduled a hearing on October 26, 1993 for oral argument
on Respondents Motion to Dismiss and Motion for Sanctions.
Government counsel was ordered to file areply to the Motion on or
before October 22, 1993. In lieu of filing a reply, the
Government filed its own Motion to Digmisson October 22, 1993,
on the grounds that the LDP had been superseded by a suspenson
dated October 22, 1993. The Government neither filed a reply to
Respondents Motion, nor informed the Board that it did not intend
to file areply. The timing of the suspenson at issue is unfortunate,
at bed, and evidence of possble abuse of process, at wordt, because
Government counsel should have known that the issuance of a
notice of Respondents sugpenson wasimminent. Because of the
seriousness of Regpondents allegations, | find it necessary, for the
purpose of maintaining order in this proceeding, to certify the
Board's ruling of November 17, 1993 to the Secretary for review.

Ruling and Order on Government's Reques for Certification (HUDBCA No. 93-G-D38,
Docket No. 93-2000-DB(LDP)(Jan. 4, 1994)).

53. On January 10, 1994, Respondentsfiled a Motion to Terminate Sugpenson
and Motion for Immediate Hearing in which they alleged, inter alia, that the Complaint
did not meet the regulatory requirements for a sugpenson, and that the Department had
not followed the regulatory procedures required before a sugpenson can be ingtituted.

54. Following a pre-hearing conference on January 10, 1994, | issued an Order
requiring that the Government file its Amended Complaint by January 18, 1994, setting
aJanuary 31, 1994, date for the hearing on Respondents January 10, 1994, Motion,
edablishing a discovery schedule, and setting June 6, 1994, asthe date for the
commencement of the hearing on the proposed debarment.

55. The Government filed its Amended Complaint on January 18, 1994. The
major changesto the Complaint were the incluson for the firg time of a provison
purporting to address the need for immediate sugpenson, and the narrowing of Count 1V
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to allege that Regpondent had failed to maintain in good repair and condition the roof and
flashing at Essex House and the roof, trusses and other underlying roof sructure of
Pemberton Manor.

56. On January 18, 1994, the Government also filed its O ppostion to
Respondents January 10, 1994, Motion, and a Motion to Amend the Pre-Hearing
Conference Order of January 11, 1994, which had set the date for the separate
suspenson hearing. On January 25, 1994, Respondents filed their Oppostion to the
Government's Motion to Amend the Pre-Hearing Conference Order.

57. On Friday, January 28, 1994, the Government filed a Motion for Stay of
the hearing on the sugpenson. That day, | issued an Order denying both the
Government's Motion for Stay and its January 18, 1994, Motion to Amend Pre-Hearing
Conference Order. Later that same day, the Government filed a Reques for Certification
for Interlocutory Appeal to the Secretary and a Motion for Stay, seeking an Order
certifying for review by the Secretary the denial of itsreques to say the sugpenson
hearing and again requeging a say of the January 31, 1994, hearing on the suspenson.
During a telephone conference held late that day, | denied the Government's Request for
Certification and Motion to Stay. Early that evening, the Government filed with the
Secretary an Emergency Motion for Stay which was granted.

58. Asscheduled, on Monday, January 31, 1994, | opened what wasto have
been a hearing on the suspenson. Respondents attended the hearing; the Government
did not.>” | read into the record my Order, dated January 31, 1994. The Order
granted Respondents January 10, 1994, Motion, and thereby terminated the suspenson
which had been in effect snce October 22, 1993. The January 31, 1994, Order
dated, inter alia:*®

Even though the government was given the opportunity to clarify its
postion, the government has not indicated whether this case merely
involves digputed quedtions of appropriate accounting and building
repair problems, or whether the Respondents have done something
that involves moral turpitude. Clearly, even assuming that the
allegations in the amended complaint are true and that one could

57Early in the morning on January 31, 1994, Respondentsfiled an Affirmation of Hearing by
telecopier and mail sating that they would be prepared for commencement of the hearing as scheduled, and
that they would appear at the hearing.

**See do Transcript of Pre-Hearing Conference (Jan. 31, 1994).
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find that cause for suspenson has been shown, there are no
allegations showing an immediate need to suspend Respondents prior
to a hearing on their proposed debarment. 24 C.F.R. §
24.400(b). There isnot one word to indicate that any
maintenance or repair deficiencies (some of which date from June of
1989) are of such serious consequence as to threaten the health or
safety of any of the projects occupants. Moreover, there is not
one word that indicates that any of the projectsisin such financial
shape that default or any other serious adverse financial consequence
is a realigic possbility; or that, if Regpondents are found to have
taken unlawful digributions from the projectsin excess of those to
which they are alleged to have been entitled but which they have
not elected to take, there is any reasonable likelihood that such sums
cannot be recaptured. In short, the allegationsin the complaint
failed to allege any immediate need for sugpenson. Thisisnot a
case where a regpondent has been indicted or convicted, nor isit
one where a regpondent is alleged to have committed fraud.

59. On January 31, 1994, the Government filed with the Secretary a Petition
for Secretarial Review of the January 31, 1994, Order.

60. Respondentsfiled their Answer to the Amended Complaint on February 7,
1994.

61. On February 14, 1994, the Secretary, through his desgnee, issued an Order
on Interlocutory Ruling. In the Order, the Secretary affirmed Judge Greszko's N ovember
17, 1994, Ruling and Order. The Secretary sated, inter alia

Having reviewed the Adminigrative Judge's ruling and the briefs
submitted, | conclude that both the Adminigrative Judge's holding
that an LDP hearing is not precluded under applicable regulations,
and his factual finding that the sugpenson does not cover all the
same charges as the LDP, are reasonable and not inconsgtent with
the evidence, law or public policy. | further conclude that allowing
a hearing to go forward on these issues would not adversely affect
the rights of either Regpondents or the Government. Indeed,
principles of fundamental fairness would likely require that
Respondents be granted a hearing on these isues.

Exhibit 15 to Respondents Motion to Dismiss Amended Complaint.

62. By letter dated March 7, 1994, Mr. Momorella, the RIGA, advised Ms.
Flaherty that, from hisreview of the financial gatementsthat her firm had prepared for

40



Essex House and Pemberton Manor for years ending September 30, 1992, and
September 30, 1993, he concluded that the working papers and audit reports did not
adhere to "the sandards prescribed by the AICPA or GAO and the requirements of the
Consolidated Audit Guide for Audits of HUD Programs, HUD Handbook IG 2000.04."
Mr. Momorella requested that Ms. Haherty provide addenda or corrected reports,
"including a description of the action you have taken to correct the deficiencies in your
working papers, to [hig office within 60 days of the date of thisletter.” He further
dated, "[f]ailure to comply with our reques can result in areferral to the appropriate
officials for adminigrative sanctions."
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63. On March 14, 1994, the Secretary, through his desgnee, denied the
Government's Petition for Secretarial Review and affirmed my January 31, 1994, Order.

64. On March 18, 1994, the Government petitioned the Secretary for
recondderation of hisMarch 14, 1994, Order Denying Petition for Secretarial Review.
Respondents filed their O ppostion to the Government's Petition on March 25, 1994,

65. On April 13, 1994, the Government filed a motion to grike the affirmative
defense that the suspenson and proposed debarment should be dismissed because they
were not filed in good faith, but rather as a tactical maneuver in connection with the LDP
proceeding. On April 15, 1994, Respondentsfiled a Motion to Disniss Amended
Complaint. On April 25, 1994, the Government filed its O ppostion to Respondents
Motion to Digmiss

66. On April 28, 1994, Respondentsfiled a Motion In Limine, seeking an Order
precluding the use of any expert tegimony by John O'Connor and John McKeever,
employees of the accounting firm of Price Waterhouse, because the Government had not
filed any written direct tesimony from them as expert witnesses. Mr. O'Connor and Mr.
McKeever had been liged as potential withesses by the Government, and the Government
had sated that they would tegtify to their review of the analyss prepared by Mr. Ward
and their independent review of documents provided by Mr. Weitz or by independent
accounting firms employed by Mr. Weitz. On May 2, 1992, the Government filed its
Response to Respondents Motion, asserting that Respondents reques was " overly broad
and would prejudice HUD because it would preclude Messs. O'Connor and M cKeever
from tegtifying as expertsin rebuttal or otherwise as non-experts” On May 2, 1994, |
issued an Order granting Respondents Motion to the extent that it sought to preclude the
Government from proffering any direct expert tetimony of Mr. O'Connor and Mr.
McKeever.

67. On May 2, 1994, | issued an Order addressng, inter alia, the Government's
Motion to Strike Affirmative Defense and Respondents Motion to Digniss Amended
Complaint. The Order denied the Government's Motion to Strike Affirmative Defense
and held Respondents Motion to Dismiss Amended Complaint in abeyance, until such
time as the Government had the opportunity to present its case in chief and Respondents
had renewed the Motion.”® In so ruling, the Order sates

*0n April 21, 1994, Respondentsfiled a Request for Permisson to Amend Motion to Dismiss. The
Reques was granted in the May 2, 1994, Order.
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At the heart of both motionsis Respondents allegation that the
ingant proceeding was initiated as a tactical maneuver by the
Government to extricate itself from the LDP proceeding before
Judge Greszko of the HUD Board of Contract Appeals. The record
thusfar presented demandsthat Respondents allegation not be
ignored. Serious quegtions are raised by the apparent lack of input
by HUD program officials into the recommendation to sugpend
Respondents and to propose their debarment, and by the fact that
the Government was unable to jugify its decison to sugpend
Respondents before thistribunal. The drawing of an inference of
Government misconduct from such factors at this gage of the
proceeding, however, would be premature, snce the Government
has yet had an opportunity to present its case in chief.

68. On May 4, 1994, the Government filed a Notice of Withdrawal of Count VI
of Government's Amended Complaint. The Government stated that it was withdrawing
Count VI because HUD's Baltimore Office was in the process of reviewing a proposal that
had been submitted to the HUD Philadelphia Office, dated January 11, 1994, that
encompassed a plan for repairing the roof at Pemberton Manor.

69. On May 19, 1994, the Secretary denied the Government's March 18,
1994, Petition for Recongderation of the Secretary's March 14, 1994, Order. In doing
0, the Secretary sated:

Having once again examined the record and consdered the
arguments propounded by the Government, | find that there is no
reason for further Secretarial condderation of thiscase. Moreover,
| am concerned that the repeated requeds for Secretarial
intervention have resulted in excessve delay of these proceedings.
The Government has sought Secretarial intervention in these matters
on four occasons. (1) in oppostion to a hearing on the LDP; (2) in
opposition to a separate hearing on the sugpenson; (3) in
oppostion to the ALJ stermination of the sugpenson; and (4) in
oppostion to one of my orders. Although it is quite apparent that
the Government disputes the need for a separate hearing for a
suspenson when the suspenson isissued pending completion of
debarment proceedings, it is not as readily apparent why holding
such a hearing would have serious or irreparable consequences or
why immediate Secretarial intervention--and the use of valuable time
and resources that accompany Secretarial intervention--was
necessary to avoid the prospect of such a hearing. . . .In the future,
al partiesto a proceeding before a HUD hearing officer--including
the Government--should employ the interlocutory appeals
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procedures only when clearly warranted.

Order Denying Petition for Reconsderation at 7 (May 19, 1994). With regard to
termination of the sugpenson, the Secretary further sated:
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Under the circumgances, the ALJ s actions were appropriate and in
accordance with the requirement, at 24 CFR 26.24(4), that the
hearing officer make particularized finding of facts. Although he
felt congrained to rule on the motion without holding a hearing, the
ALJ was effectively ordered to make such a ruling by the Order
Staying Proceedings sgned on January 28, 1994. Also, he did
examine the entire record and made a finding that the Government
failed to show an immediate need to suspend Respondents.

Id. at 5 n.3.

70. On May 19, 1994, Respondents filed a Motion to disqualify Mr. Ward as an
expert withess On May 26, 1994, the Government filed its Response to Respondents
Motion, opposing the disgualification of Mr. Ward as an expert withess. At a pre-hearing
conference held on May 31, 1994, | granted Respondents Motion to disqualify Mr.
Ward as an expert withess. In so ruling, | found that although Mr. Ward had experience
as an accountant and as an auditor, he had no specialized experience with the type of
audit issuesthat are raised in this proceeding and that he had never before engaged in the
type of analyss he was assigned to undertake in thiscase. | further found that he would
tegify only as a fact witness. Transcript of May 31, 1994, Pre-Hearing Conference at
3-4.

71. Atthe May 31, 1994, pre-hearing conference, CHRC and the Government
agreed that because no material facts remained in dispute, the legal issue whether CHRC is
the affiliate of Respondent would be resolved upon the submisson of written briefs and
documentary evidence. Transcript of May 31, 1994, Pre-Hearing Conference at 29-32,
38-40. CHRC and the Government filed their submissonson June 1, 1994. On June
3, 1994, | issued an Initial Determination of Affiliation concluding that CHRC is an
affiliate of Respondent under 24 C.F.R. § 24.105(b).

72. The hearing on the proposed debarment was held in Washington, D.C., on
June 6-15, 1994. Neither Mr. O'Connor nor Mr. McKeever of Price Waterhouse was
called by the Government to tegify at the hearing. At the close of the hearing,
Respondents renewed their Motion to Dismiss Amended Complaint. Tr. 1629-30.

73. The majority of the audit findings set forth in the Audit Report have yet to
be resolved.®® Tr. 320.

*°Asdiscussed infra, the Regional Office of Housing had recommended to the RIGA that it close
finding number one, but that recommendation wasrejected. Tr. 336.
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Count |I: The Alleged Unauthorized Distribution of Nearly $1.2 Million of
Project Funds

74. The Regulatory Agreements require that the limited partnerships submit to
HUD annual financial reports, prepared by independent certified public accountants
("IPAS"), within 60 days following the end of each fiscal year.®® These annual audited
financial reports mus be certified by both the limited partnership and the IPA. Each
limited partnership filed with HUD the annual audited financial reports required by their
respective Regulatory Agreements.”” AR-4A through AR-4C, AR-4E through AR-4F, |
9(e); AR-4D, 1 12(e); AR-3 (HUD Handbook 4371.1, 11 17-18 (Apr. 1974)); NP-6
(HUD Handbook 4370.2, 11 17-18 (Apr. 1981)); Tr. 43, 45-46, 467-68.

75. The Regulatory Agreements date:

The Mortgaged property, equipment, buildings, plans, offices,
apparatus, devices, books, contracts, records, documents, and other
papers relating thereto shall at all times be maintained in reasonable
condition for proper audit and shall be subject to examination and
ingpection at any reasonable time by the Commissoner [ Secretary in
AR-4D] or hisduly authorized agents. Owners shall keep copies of
al written contracts or other ingruments which affect the mortgaged
property, al or any of which may be subject to inspection and
examination by the Commissoner [ Secretary in AR-4D]. . . .

AR-4A through AR-4C, AR-4E through AR-4F,  9(c); AR-4D, T 12(c).

76. The Regulatory Agreements for the Projects, except Perry House, provide

**Pursuant to record retention policies, HUD field offices periodically purged their files containing the
financial gatements submitted by the limited partnerships Asareallt, the field offices did not have a
complete set of financial satements during audit resolution and the time Mr. Ward was preparing his Report
upon which Count | isbased. Tr. 396-97, 539-42, 578, 782-83. There isno evidence that HUD has an
egdablished policy for retention by auditees of the source documentsfor the financial gatements.  According
to Mr. Riley's practice, he advises clientsto keep such recordsfor 5 to 10 years. Tr. 1078-80.

*After the Audit Report was issued by the RIGA, the independent auditors prepared separate annual
financial gatements for the Projectsand the partnerships Tr. 186-87. Ms Mitrovitch acknowledged that
there isno HUD Handbook provision or other guidance on segregation of partnership and project activity on
the financial satements. Tr. 595, 615. According to Ms Mitrovitch, segregation using separate columns,
for example, is not the norm, but when it is employed, it makesthe HUD reviewer'sjob "eader." Tr.
589-90.
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that:

Owners shall not without the prior written approval of the
Commissoner:

(a) Convey, tranger, or encumber any of the mortgaged property,
or permit the conveyance, transfer or encumbrance of such

property;

(b) Assgn, trandfer, dispose of, or encumber any personal property
of the project, including rents, or pay out of any funds, other than
from surplus cash, except for reasonable operating expenses and
necessary repairs,

() Incur any liability, direct or contingent, other than for current
operating expenses, exclusve of the indebtedness secured by the
mortgage and necessarily incident to the execution and delivery
thereof. . . .

AR-4A through AR-4C, AR4-E through AR4-F, 11 6(a), 6(b), 6(i). The Regulatory
Agreement for Perry House contains identical provisons regarding conveyance and
assgnment, but provides that the owner must have prior written approval to "incur any
liability or obligation not in connection with the project.” AR-4D, 1 8(f).

77. The Partnership Agreementsrequire that the general partners cause to be
loaned or loan to the limited partnership "such funds as may be necessary to meet
operating deficits" up to a specified maximum and within a specified timeframe, "0 that
the [limited partnership] does not default in payment of the mortgage note or with
respect to any of itsother obligations” PA-PM, PA-RA, T 12(b); PA-VV, PA-JH,
PA-EH, 1 6(b); PA-PH, § 6.10. Seeas Tr. 156-57. The Partnership Agreements
also require the general partnersto advance or cause to be advanced to the partnerships
funds needed to complete congruction where initial capital contributions or other sources
of funding are insufficient. PA-PM, PA-RA, { 12(a)(ii); PA-VV, PA-JH, PA-EH, 1
6(a); PA-PH, 1 6.9.

78. The Regulatory Agreements do not include a definition of "reasonable
operating expenses.” Generally, operating expenses are undersood to be those items
related to the ongoing operation of the project. Payment of development fees and
congruction cods are not operating expenses. Tr. 109, 111, 961.
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79. The Regulatory Agreements define a " didribution” as

Any withdrawal or taking of cash or any assets of the project,
including the segregation of cash or assets for subsequent withdrawal
within the limitations of Paragraph 6(e) [8(e) for

AR-4D (Perry House)] hereof, and excluding payment for
reasonable expenses incident to the operation and maintenance of
the project.

AR-4A through AR-4C, AR-4E through AR-4F, § 13(j); AR-4D, 1 16(h).

80. The Regulatory Agreementsfor all the Projects, except Perry House, provide
that the limited partnerships cannot, without the Federal Housng Commissoner's prior
written approval,

Make, or receive and retain, any digribution of assts or any income
of any kind of the project, except from surplus cash and except on
the following conditions:

(1) All digributions shall be made only as of or after the end of a
smiannual or annual fiscal period, and only as permitted by the law
of the applicable jurisdiction; all such digributionsin any one fiscal
year shall be limited to sx per centum on the initial equity
invesgment, as determined by the Commissoner; and the right to
such digribution shall be cumulative;

(2) No digribution shall be made from borrowed funds or prior to
completion of the project or when there is any default under this
Agreement or under the note or mortgage;

(3) Any digribution of any funds of the project, which the party
receiving such fundsis not entitled to retain hereunder, shall be held
in trust separate and apart from any other funds,

(4) There shall have been compliance with all outstanding notices of
requirements for proper maintenance of the project.

AR-4A through AR-4C, AR-4E through AR-4F, § 6(e). The Regulatory Agreement for
Perry House contains identical provisons, except that the provison limiting digributionsin
any one fiscal year to gx percent on the initial equity invesment isdeleted. AR-4D,
8(e). The Housng Assgance Payments ("HAP") contract for Perry House setsforth the
applicable annual digribution for that project. Tr. 462-63.

81. The Regulatory Agreementsfor all the Projects, except Perry House, define
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"aurplus cash" as
[A]ny cash remaining after:
(1) the payment of:
(i) All sumsdue or currently required to be paid under the terms of

any mortgage or note insured or held by the Federal Housing
Commisdoner;
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(i) All amountsrequired to be depodted in the reserve fund for
replacements,

(iii) All obligations of the project other than the mortgage insured or
held by the Commissoner unless funds for payment are set asde or
deferment of payment has been approved by the Commissoner;

(iv) Remittances due to the Commissoner as required by paragraph
4(i); and

(2) the s=gregation of:

(i) An amount equal to the aggregate of all special funds required to
be maintained by the project;

(ii) All tenant security deposdts held;

(iii) That portion of rentals which mug be remitted to the
Commissoner in accordance with Paragraph 4(i), but not yet due.

AR-4A through AR-4C, AR-4E through AR-4F, 1 13(g). The definition of "surplus
cash" in the Regulatory Agreement for Perry House is nearly identical, except that it
begins with the phrase "any cash remaining at the end of a semiannual and annual fiscal
period,” and omitsthe provisons desgnated as (1)(iv) and (2)(iii) in the other
Regulatory Agreements. AR-4D, 1 16(f).

82. Prior to 1992, project ownerswere not required to obtain prior HUD
approval to make or repay operating advances, if, at the time the loan was made, an
operating deficit exiged, and if, at the time the loan was repaid, the repayment were not
cause mortgage delinquency or default, or financial hardship. Also, prior to 1992 and
without prior HUD approval, owner advances could be repaid out of either surplus cash
or the project's operating account, as long as the repayment was otherwise permissble.®
Tr. 119-20, 142, 66, 295, 523, 533-34, 536-37, 609-10, 630, 962, 1277.

83. The Audit Guide for Mortgagors Having HUD Insured or Secretary Held
Multifamily Mortgages |G 4372.1 (June 1978), a HUD Handbook issued by HUD's
Office of Ingpector General for use by IPAs provided:

It has always been a requirement that money advanced to pay development fees not be paid from
project funds Tr. 961-62.
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N ecessary and Reasonable Expenses.

There are no precise definitions of expenses necessary and
reasonable to the operation and maintenance of the project, and the
IPA will have to make a judgment asto the propriety of project
disbursements. . . .Withdrawals of project fundsto reimburse owners
for prior advances, capital expenditures and project acquisition cogs
do not congitute payment of expenses necessary and reasonable to
the operation and maintenance of the project while the mortgage is
in default, under modification, forbearance or under provisonal
work-out arrangements, unless the owner has prior written approval
from HUD.

R-11, 1 8(d). Seeas Tr. 1069, 1126-28, 1132, 1182-83. The HUD Handbook
concerning Financial O perations and A ccounting Procedures for Insured Multifamily
Projectsin effect from April 1974 to April 1981 did not contain specific guidance
concerning the repayment of owner advances. The Handbook provided, however, that
digributions did not include " cash advances made after final endorsement to meet
reasonable operating and maintenance expenses.” AR-3 (HUD Handbook 4371.1, 1
8(b)(1) (Apr. 1974)). The Handbook in effect beginning in April 1981 included the
following provisons, under the heading " Repayment of Owner Advances':

a. Authorized repayments of advances made for necessary and
reasonable operating expenses are not consdered digributions and,
hence, are not subject to the surplus cash rules set forth in the
project regulatory agreement and in Paragraph 7 above.

b. If the project is current under the mortgage, advances made for
reasonable and necessary operating expenses may be paid from
project income without HUD approval. Project management,
however, must exercise prudent judgment asto the timing of the
repayment. Advances should not be repaid when the repayment
would cause delinquency or default under the mortgage or impose a
financial hardship on the project.

c. If the project is delinquent under the mortgage, loans and
advances made by the owner to meet necessary and reasonable
operating expenses may not be repaid from project income unless
written approval has been given by HUD. Requests for repayment
of advances or loans from project income while the mortgage isin
default will generally be consdered only if the project isunder a
workout agreement and is current in the payments required under
that agreement.
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NP-6 (HUD Handbook 4370.2, 1 8 (Apr. 1981)); se aso Tr. 607-10.

84. Beginningin 1992, owners were required to obtain HUD approval prior to
making any operating advances, and repayments of such advances were classfied as
distributions which could only be made out of surpluscash. Tr. 533, 962.*

*The direct tegimony of Ms Mitrovitch, on the need for approval to make or repay operating
advances was elicited and given in such a way that was mideading. Until cross-examination put atime frame
on her tegimony, the natura inference from her direct tesimony was that HUD had always required its prior
approval to make or repay an operating advance. Thistegimony undermines not only Ms. Mitrovitch's
credibility, but the posture taken by Government Counsel in this proceeding. See, e.g., Tr. 489-90,
493-95, 522-23, 533, 606, 609-10.
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85. The Regulatory Agreementsfor all the Projects except Perry House require
that the limited partnerships esablish and maintain a "reserve fund for replacements’ and
a"reddual receiptsfund."®® Disbursements from the reserve fund for replacements
"whether for the purpose of effecting replacement of sructural elements and mechanical
equipment of the project or for any other purpose, may be made only after receiving the
consent in writing of the Commissoner.” Disbursements from the resdual receipts fund
can be made only on HUD's direction. HUD has "the power and authority to direct that
the resdual receipts, or any part thereof, be used for such purpose as[it] may
determine.” The Regulatory Agreement for Perry House requires that the limited
partnership edablish and maintain a "reserve fund for replacements” The provison
requiring the esablishment and maintenance of a "reddual receipts fund" is sricken.
AR-4A through AR-4F, 11 2(a), 2(c). Seeas Tr. 499-504.

86. The Partnership Agreementsrequire that capital contributions made to the
limited partnerships be used to pay, inter alia, development feesto CHRC, or in the case
of Perry House, to HRC. PA-PM, PA-RA, T 9(f); PA-VV, PA-JH, PA-EH, 1 5(¢);
PA-PH, 1 6.11.

87. Some of the Projects, from their inception in the early to mid-1970s,
experienced operating deficits that had to be covered. During those years, the Projects
income sreams, based upon rent proceeds, were generally insufficient to support
operating expenses, particularly given the inflation and high energy cogsthat exised at
the time.”® Given the restrictions set forth in the Projects Regulatory A greements
pertaining to encumbering the properties and to the sources of loan repayment, obtaining
loans from commercial lending ingitutions was not deemed feasble. CHRC and HRC
were conddered to be the "lenders of lagt resort.” Mr. Weitz did not obtain, nor did he
believe it was necessary to obtain, HUD's prior approval before advances by the General
Partners, CHRC and HRC, to the Projects were made. When the advances were made,
CHRC and HRC expected that the advances would be repaid from any funds that were
available, including surpluscash. Tr. 42, 58-61, 64-68, 141-44. See also Tr. 293-94.

** Resdual receipts' means any cash remaining after deducting "distributions' from " surplus cash."
See, e.¢g., AR4A, T 13(h).

66Contrary to the postion taken by the government, the annual audited financial gsatements for Valley
Viga support Mr. WeitZ tesimony that high energy costs during the mid-1970s contributed to operating
deficits See Tr. 74-81. During the period covered by the 1974, 1975, and 1976 dsatements, electricity
cogs congituted, respectively, 37% , 48%, and 36% of net rental income. In 1974 and 1976, combined
electricity and mortgage related cogs congituted in excess of 80% of net rental income. In 1975, those
combined cogs exceeded net rental income. See JE-VV 1974 at 6, 11; JE-VV 1975 at 6, 11; JE-VV
1976 at 7, 12.
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88. In preparing the financial gatements for the Projects,®’ the IPAs started with
the limited partnerships general ledger for the prior year. The IPAswould then create a
trial balance from the general ledger balance. Next, they would review transactions that
had occurred, pursuant to their sandard audit programs. The review would include an
examination of invoices, receipts, checks, and bank gatements, confirmation with the
mortgagee that debt service had been paid; and performance of lease tests. The IPAs
would then make adjugting journal entries ("AJES') to the trial balance to fairly reflect the
economics and reality of the transactions that had occurred and the partnerships financial
condition. At the end of the audit, the trial balance would be closed, and the financial
gatements would be drafted. Preparation of the financial Satements involved IPA gaff,
managers, partners, and, ultimately, the IPA review department or the partner responsble
for review. Mr. Weitz would review the financial gatements, and unless a glaring error
exiged, he accepted them. Tr. 46-48, 72-74, 111-14, 119, 160-61, 956-59,
973-74, 996, 999-1002, 1063-67, 1070-74, 1078-81, 1118-1126, 1134-35,
1207-10.

89. Intheinitial years of the Projects, the partners of the limited partnerships
made capital contributions both before and after cos cut-off, i.e., a date up to 60 days
after subgtantial completion of a Project. On the limited partnerships original books of
entry, capital contributions and advances of funds would be booked to a single partnership
account. The capital contributions were used to pay feesto the General Partners, to
meet cash equity requirements, to pay syndication cogs, to cover cos overruns, and to
pay legal, organizational and auditing coss. The advances of funds were required to
complete condruction, to meet operating deficits, or otherwise to be necessary in the
judgment of the General Partners. The account was usually desgnated as " due to/ from
General Partner related entity."®® Asthe Project needed funds, money from the account

*"From 1972 until 1986, three firms successively prepared the financial gatements concerning the
Projects at isue: Zigger, Resnick and Fedder; Alexander Grant and Company; and Resnick, Fedder and
Slverman. During that period, the audits were chiefly conducted by and/ or under the supervison of David
Resnick and/ or William D. Riley, Jr. In 1986, the firm of Freedman and Fuller was retained, with Kathleen
Faherty ultimately serving as the manager involved in auditing the Projects. Freedman and Fuller
conducted the audits until 1990, when the firm of Miller and Benz (later Benz, Flaherty and Kreber) was
retained. At the time Miller and Benz was retained, Ms. Haherty had aready left Freedman and Fuller and
had joined Miller and Benz as a shareholder. To date, Ms Haherty isthe person primarily responsble for
auditing the Projects. Tr. 43-45, 173-78, 180-87, 947, 951-58, 998-99, 1055, 1057, 1060-64,
1071-72.

68Although gyled "operating loan advances," AR-33 is Ms Haherty's analyss of the " due to/from
General Partner related entity" account that she prepared in connection with audit resolution. Thus, despite
itsinexact title, it includes both actual operating advances and capital contributions.
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would be disbursed. At the end of the year in which operations began or during the
following year when the IPA s were conducting their audits, they would ascertain the
Project's net losses on a cash basis® from the Project's operating satement, and then
alocate a corregponding portion of the single partnership account as operating loss
advances.”” The remaining portions of the funds would be allocated as payment of
development fees, congruction costs, or other liabilities”™ The IPA then used AJEs,
referred to as"reclassfications” to reflect this apportionment process between accounts
on the ledgers and to record the detailsin the workpapers. A JEs also rectified errors
made in transferring amounts from original books of entry to the general ledger. See,
e.g., Tr. 46-47, 73-74, 111-12, 162-65, 221-22, 236-37, 265-67, 974-75,
978-81, 996, 1004-05, 1086-87, 1089-95, 1102-14, 1152-59, 1162-76,
1185-88, JE-EH 1975; JE-EH 1976; JE-PM 75; JE-PM 1976; JE-PM 1977; JE-PM
1978; R-12; AR-8; AR-13; AR-14; AR-15; AR-16; AR-18; AR-21; AR-23.

90. Development fees owed to CHRC (and HRC) were paid from nonproject
funds including congruction loan draws and capital contributions. When the payments of
such funds were booked as development fees paid to CHRC (and HRC), the funds were
not necessarily actually paid out into separate accounts for CHRC (and HRC). In some
cases, they were used to fund operating advances to the Projects by CHRC (and HRC),
and when 0 used, were merely rebooked on the Projects accounts as operating advances,
with the account for development fees debited accordingly. This accounting

*The accounting for the Projects was done on an accrual bass, however, the financial statements were
prepared on a cash bass when the IPAsreviewed the books of the Projects at the end of the year. Tr. 161.

"®Where the annual financial report was prepared before all allocations could be made, the balance
sheet showed a liability, among others, desgnated "general partner related entity." That liability included
both operating and development advances. Once the allocation could be made, the following year's balance
sheet separated out from that account the amount that covered actual operating losses. On the satement of
receipts and disbursements, the top half would show the extent of any operating loss (excess of disbursements
over receipts from operations); the bottom half would show partnership (as opposed to project) receipts and
disbursements.  On the bottom half, the term " operating loan advances' isloosely, if not erroneoudy, used
to describe a category of disbursementsfor development. It isactually the non-operating portion of the
unsegregated category on the previous year's balance sheet desgnated "general partner related entity." See,
e.g., JE-PM 1975; JE-PM 1976; JE-EH 1975; JE-EH 1976.

"'The firgt financial satement for the period following cog cut-off shows the initial dichotomy between
the congruction and development period on the one hand, and the beginning of the operating period, on
the other. Tr. 113.
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process eliminated the need for issuing two sets of checksto evidence the payment of a
development fee out and the payment of an advance in. Tr. 978, 1087-89.

91. Except with regard to some initial transactions, the limited partnerships did
not execute promisory notesto evidence advances by CHRC (and HRC) to cover
operating expenses. The transactions were treated as a line of credit. Tr. 102, 115,
165.” Seealso Tr. 1021.

92. Accrua of interes on the amounts shown as operating advances, to be paid
by the Projects, was et forth either in footnotesto the financial gatements or on the
balance sheets.”” Tr. 116-17, 119, 123-29.

"’Mr. Weitz tetified that he was unable to locate any promisory notes, but believed that some had
been executed early on. In hisopinion, he was not, in any event, obligated to keep them beyond six or
sven years. He further tegified that asthe number of loan transactions increased, it became impractical to
continue to issue notes.  Tr. 102-03. See also Tr. 165.

"*The Government's allegations concerning the impropriety of accruing and paying interest on the
funds earmarked as owner advances arose during the hearing and were not contained in the Amended
Complaint. Therefore, they are not properly made a subject of this proceeding. However, in light of the
tegimony on the interest issue that was elicited at the hearing, | have concluded that the allegations are
meritless, since the weight of evidence showsthat HUD has neither expresdy authorized nor prohibited the
accrual and payment of interes on owner advances See, e.g., Tr. 972, 1021-22, 1381, 1431-32.
Indeed, | reach this concluson despite Ms. Mitrovitch's tesimony that a HUD Handbook provison
prohibited the accrual and payment of such interes. That assertion further serioudy undermined her
credibility because while she expresdy represented that such authority existed and that she would provide it
for the record, she failed to do s0. Tr. 497-98, 523-27, 563.
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93. The partners of the limited partnershipsinvesed in the Projects primarily as
tax shelters™ In the early 1980s, the Projects began to show a relatively consstent
postive cash flow. No limited dividend digributions were paid. In some ingances,
operating advances were repaid with Project cash, and in at leas one case, with the
proceeds of a Section 223(d) Operating Loss Loan.” In other ingances, surplus cash
which otherwise could have been used to repay the operating advances was left with the
Projects in reserve accounts.”® The accounts were different from the Projects reserve
fund for replacements. They were "rainy day" funds, intended to provide a source of
funds for any repairs or improvements beyond those covered by the reserve fund for
replacements’’ They were also intended to obviate the need for additional contributions
from the General Partners who, at the time, were seeking repayment of prior advances
and resisting any reques for further infusons of cash.” Mr. Weitz did not obtain HUD's

"“When the tax laws were changed in 1986 o that passve losses were no longer fully deductible, the
limited partnershipslog their attractiveness astax shelters  See, e.g., Tr. 627-28.

"*Particularized facts related to the Operating Loss Loan are set forth infra under Count II.

76Despite the fact that the Government has previoudy represented that surplus cash isnot an issue in
this case, the Government assertsin its Post-Hearing Brief that HUD's surplus cash rules were violated when
certain operating advances were repaid. See, e.g., Transcript of Jan. 10, 1994, Pre-Hearing Conference at
10; Government's Post-Hearing Brief, Proposed Finding of Fact No. 18. In order to put thisissue to reg, |
find that insofar as operating advances were repaid with either partnership funds or project cash, the
repayments being quegsioned by the Government were booked prior to 1992 when such advances could be
repaid from either source, regardless of surpluscash. See JE-PM 1975; JE-PM 1976; JE-PM 1977; JE-PM
1978; JE-PM 1980, JE-PM 1991; JE-EH 1976; JE-EH 1977; JE-EH 1981; JE-EH 1987; JE-RA 1976;
JE-RA 1977.

77By Motion filed on Augugt 1, 1994, the Government seeksto srike a post-hearing exhibit attached
to Respondents Reply Brief. That exhibit, labeled by Respondents as " Schedule A," purportsto be a
project-by-project analyss of interest income earned from 1974 through 1990. See Reply to
Government's Post Hearing Brief at 34-35 n. 31, citing Tr. 117-18. The Government arguesthat it does
not know who prepared the exhibit, that it had no opportunity to cross-examine the preparer, and that it has
no way of teging the conclusonsreached. See Government's Motion to Strike (Aug. 1, 1994). In
oppostion, Respondents represent that the exhibit is merely an extraction of data obtained from the
previoudy admitted financial satements. See Response to Government's Motion to Strike (Aug. 8, 1994).

Given the absence of any demongration that the schedule does not accurately reflect what
Respondents have claimed, the Government's Motion to Strike is hereby denied. That schedule shows that
the Projects earned an aggregate of $638,436 in interest on the undigributed fundskept in the "rainy day"
accounts.

"®*The egtablishment of the reserve accounts was consistent with Mr. Weitz philosophy that to provide
quality housing and to achieve long-term profitsin addition to short-term tax benefits the Projects had to be
well maintained. Tr. 158-59.
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prior approval, nor did he deem such prior approval necessary, in esablishing the reserve
accounts.” See, e.g., Tr. 128, 130-33, 154-59; JE-PM 1978; R-19; JE-EH 1987.

94. Fundsfor repairs at some of the Projects, including Valley Viga were
withdrawn from the reserve accounts.®® The reserve accounts were closed in early 1990,
after the Baltimore, Washington and Richmond field offices rejected rent increase
applications for the Projects in light of the funds that had accumulated in the accounts.
At that time, the funds were withdrawn from five of the six Project's reserve accounts,®
and operating advances, with accrued interest, were repaid.”> Mr. Weitz did not obtain,
nor did he believe it was necessary to obtain, HUD's prior approval before repaying the
advances with interest. Tr. 128-29, 131-38, 142, 154-55. See als Tr. 968-69.

Count Il: The Alleged Improper Procurement and Use of an Operating Loss Loan

95. Paragraph 6(e)(2) of the Pemberton Manor Regulatory Agreement Sates
that, in the absence of the prior written approval of the Commissoner, "[n]o digribution
shall be made from borrowed funds. . . ." AR-4A, { 6(€)(2).

96. At al relevant times, Section 223(d) of the National Housng Act provided
asfollows

With respect to any mortgage, other than a mortgage covering a
one- to four-family sructure, heretofore or hereafter insured by the
Secretary, and notwithsanding any other provision of this chapter,
when the taxes, interest on the mortgage debt, mortgage insurance
premiums, hazard insurance premiums, and the expense of
maintenance and operation of the project covered by such mortgage
during the firg two years following the date of completion of the
project, as determined by the Secretary, exceed the project income,

"*Ms. Mitrovitch acknowledged that there isno HUD requirement that a project owner obtain prior
approval before placing digributable surplus cash into a segregated partnership account, although "it would
be in hisbed intereststo come to us before he doesthis" Tr. 593-95.

80Contrary to the Government's assertion that no reserve account funds were expended to make
repairsat Valley Vida, the record indicates that such repairs were made. See JE-VV 1988 at 2; JE-VV
1989 at 2, 15.

®'The advances related to Pemberton Manor were not repaid and ill exist on the books because the
Baltimore office issued a directive that no more digributions of surplus cash be made. Tr. 137, 139-41.

*The repayments did not exceed the amount of surplus cash available. Tr. 169.
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the Secretary may, in his discretion and upon such terms and
conditions as he may prescribe, insure under the same section asthe
original mortgage a loan by the mortgagee in an amount not
exceeding the excess of the foregoing expenses over the project
income.

12 U.S.C. § 1715n(d) (1982)." Seeaso Tr. 1182-83.
97. HUD Handbook, RHM 4350.1 Supp. 1 (Sept. 1970), provides

1. TWO YEAR OPERATING LOSS

a._Under the provisons of Section 223(d) of the National Housing
Act as amended, the insurance of a supplemental loan is authorized
to cover the loss experienced by a mortgagor during the firs two
(2) years of operation following the date of completion of the
multifamily project. Such recoupment islimited to the amount by
which disbursements for taxes, interest, mortgage insurance
premiums, property insurance premiums, and expenses for
maintenance and operation (exclusive of all capital improvements)
exceed the income of the property.

R-26 (RHM 4350.1 Supp. 1, Ch. 4, § 16, 1 (1)(a) (Sept. 1970)).

98. By letter dated March 21, 1977, and sgned by Mr. Weitz, CHRC applied to
HUD for an "Operation [9c] Loss Loan" for Pemberton Manor in the amount of
$580,500.00, "to be insured pursuant to the provisons of Section 223(d) and Section
236 of the National Housng Act, asamended.” OLL-2 at 1. The letter, sent to
Everett H. Rothschild, Director of HUD's Baltimore Area Office, dated:

The requested Operation [Sc] Loss Loan in the amount of
$580,500 will be used to bring the mortgage current and reingtate
the loan, to pay additional legal and accounting fees, and to egablish
an escrow fund of $250,000 for the correction of congtruction
deficiencies. The balance of loan proceeds will be used to meet any
future operating deficits. No loan proceeds will be used for

®* Section 223(d) as st forth above isthe gatutory provison asit exised prior to amendment in
1988. The gatutory language cited in the Government's Post-Hearing Brief isthe provison as amended in
1988. The Section 223(d) program has rarely been used, and a separate HUD program, Section 241,
exigsto insure loans for the improvement of HUD assisted properties See Respondents Post-Hearing Brief
at 28-29 n.65; Tr. 1182-83.
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repayment of funds advanced to the project by the Owner.

Id. at 5. Roof deficiencies were among the congruction defectsto be corrected usng the
escrow fund.” Id. See also Tr. 1540, 1544-45, 1571-72, 1623.

**Asdetailed infra, Count IV of the Government's Amended Complaint includes specific allegations
concerning the correction of roof defects
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99. J.F. Cronk, Director of the Baltimore Area Office Housng Development
Divison,® advised Mr. Weitz that the $250,000 item set forth in the March 21, 1977,
letter was not allowed under the Section 223(d) program, and suggested that Mr. Weitz
file another application without the item.*® Accordingly, by letter dated April 29, 1977,
and sgned by Mr. Weitz, CHRC made a "formal reques for an 'Operation Loss Loan' in
the amount of $329,638.00, to be insured pursuant to the provisons of Section 223(d)
and Section 236 of the National Housng Act, asamended.” The letter, sent to Mr.
Rothschild, gated that the loan was " necessary to liquidate an operational deficit and
prevent possble foreclosure.” Included with the loan application were three audited
financial gatements one for the period commencing with cos cut-off (October 23,
1975) and ending on December 31, 1975, one for calendar year 1976, and one for
January and February, 1977.%" The financial satement for the period ending December
31, 1975, showed that Pemberton Manor suffered alossof $108,918. Backing out
depreciation of $70,787, the loss for that period was $38,131. The financial satement
for calendar year 1976 showed that Pemberton Manor suffered aloss of $672,331.
Backing out depreciation of $359,159 and the payment for a covenant not to compete in
the amount of $50,000, the loss for that period was $263,172. The financial satement
for the two months ending February 28, 1977,* showed that Pemberton Manor suffered

85Although Mr. Cronk was liged by the Government as a potential witness regarding the OLL, he was
not called to tegify at the hearing. Moreover, the Government also liged, but did not call James Tahash,
Director of HUD Headquarters Planning and Procedures Divison, Office of Multifamily Housing
Management. Mr. Tahash wasto have tegtified "asto gatutory, regulatory and program requirements
concerning limited digtribution motgagors, and requirements concerning operating lossloans.” See
Government's Lig of Witnesses (March 15, 1994).

**Mr. Weitz tegtified that even after the $250,000 reques was rejected by HUD, conversations with
officials in the Baltimore Office continued for a period of six to seven monthsin an attempt to find some
source for the requested funds  Tr. 1572-73.

*’In connection with Count 11, the Government takes issue with two reclassfications a 1977
reclassfication of a$108,736.38 payment of operating advancesinto a payment of development fees
(AR-22 at 1-2), and a 1978 reclassfication of $268,378.00 of unpaid development fees into operating
advances (OLL-17; OLL-18; OLL-19). According to the Government, the reclassfications demongrate
that Mr. Weitz obtained the OLL and applied its proceeds under false pretenses by artificialy inflating the
amount of operating advances payable. Respondents on the other hand assert and present evidence that
both reclassfications were made to reflect the proper alocation of capital contributions between
development fees and operating advances. Based on areview of the record, which does not contain a
complete set of workpapers for these 17 year old AJEs, | cannot conclude that the Government has shown
the reclassfications to have been improper. See, e.g., Tr. 207-13, 221-22, 265-67, 1101-12, 1162-76,
1234-36; OLL-17, OLL-18; OLL-19; R-13; R-14; AR-13; AR-18; AR-22; AR-23; JE-PM 1975; JE-PM
1976; JE-PM 1977.

88Despite Mr. Ward's tegimony to the contrary, thisfinancial satement was an audited financial
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alossof $28,335.”° The total of $38,131, $263,172 and $28,335 is$329,638, the
amount applied for by Respondent. OLL-3; JE-PM 1975; JE-PM 1976; AR-22; Tr.
638-41, 1540-41, 1623. See ads R-13.

100. By letter dated May 12, 1977, Mr. Cronk requested that Mercantile
Mortgage Corporation ("Mercantile"), the mortgagee for the Operating Loss Loan, submit
goecified information to HUD <o that it could begin to processthe Operating Loss Loan
application. The letter did not mention the use to which the loan proceeds would be put.

R-27. Seeals Tr. 1542.

datement. Asexplained by Ms Haherty and unbeknown to Mr. Ward, pursuant to Generally A ccepted
Auditing Principles applicable at the time the satement was prepared, incluson of the phrase "we have
examined" indicated that the satement was audited. Tr. 647-48, 1206-07; JE-PM Feb. 1977.

**The Auditor's Report accompanying the December 1976 and February 1977 financial satements
dated:
The Partnership has experienced a sgnificant cash loss from operations
during the period principally due to high operating expenses, and has other
liabilities in excess of cash and accounts receivable at [ December 31, 1976
and February 28, 1977, respectively]....In addition, as negative cash flow
postions arise it will be necessary to continue to receive operating loan
advances or obtain additional invested capital.
JE-PM 1976; AR-22.
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101. By letter dated November 28, 1977, and sgned by Patricia M. Berg,
Presdent of CMC,*® CMC applied to the Federal National Mortgage A ssociation
("FNMA") for a modification of the mortgage for Pemberton Manor for calendar year
1978. One "magjor reason” cited for the mortgage modification request was
"[c]ongruction deficiencies which adversely impact operating coss.” The requed, sent
to Esher O. Walder of FNMA,** gated that:

On March 21, 1977, the Owner made a formal reques for a HUD
Operation Loss Loan pursuant to Section 223(d) of the National
Housng Act. Thisloan reques is presently being processed by the
Baltimore Area Office of HUD. If approved and funded, we
undergand that the Owner will use all or part of the proceedsto
correct deficiencies at the project.

CMC provided Mr. Rothschild and Mr. Weitz with copies of the mortgage modification
application. OLL-4; OLL-5.

102. On December 7, 1977, representatives of "the mortgagor" and HUD met
at the offices of FNMA to discuss CMC's requed for the mortgage modification. The
resulting FNMA Report recommended "[a] pproval of a 12-month deferment of principal
effective 1/1/78 provided the Operating Loss Loan is granted and a portion of the
proceeds allocated to repairsrequired at the project.” The FNMA Report also gated in
the block marked "Mortgagor's Proposed Contribution to Cure Delinquencies,” that "[i]f
approved, will use Operating Loss Loan proceeds to make needed repairs and pay coss
incurred by congruction defects  Will request Sec. 8 and increase in RAP by 20%."
OLL-6.

103. By letter dated December 12, 1977, from Ms. Bergto Ms. Walder, Ms.
Berg set forth her undersanding of a meeting that had been attended by representatives of
CMC, HUD and FNMA. Ms Berg gated that her undersanding was that FNMA
approval of a modification of the Pemberton Manor mortgage was conditioned upon
HUD's approval of an Operating Loss Loan. The letter further sated Ms. Berg's
underganding that Mr. Weitz would agree to use the loan proceeds "to cure the
documented congruction deficiencies, especially those deficiencies which adversely impact

90AIthough Ms. Berg wasliged by the Government as a potential witness concerning the OLL, she was
not called to tedify at the hearing. See Government'sLig of Witnhesses (March 15, 1994).

91Although Ms Walder was liged by the Government as a potential witness concerning the mortgage
modification and the OLL, she was not called to tedify at the hearing. See Government's Lis of Witnesses
(March 15, 1994).
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operating cods both current and future (i.e., poorly congructed floors, inadequate
gructural components, and deficient window ingallation).” OLL-7.

104. By letter dated December 16, 1977, Ms Walder responded to Ms. Berg's
letter. Ms Walder gated that she agreed with Ms. Berg' s satement of the conclusons
reached at the meeting. However, she gated that she could not agree to Ms. Berg's
reques that the Modification Agreement be prepared and held in abeyance prior to the
approval of the Operating Loss Loan. In so declining, Ms. Walder gated that in FNMA's
"opinion, the success of the entire plan depends on the Operating Loss Loan, [and] we
have made it a condition to the approval of the deferment.” OLL-8.

105. By letter dated January 31, 1978, Ms. Walder advised Mr. Rothschild that
Pemberton Manor's reques to apply to HUD for an Operating Loss Loan had been
approved. Ms Walder requested that HUD formally approve deferment of the mortgage
payments, and that HUD advise FNMA of its approval of the operating loss loan.

OLL-9.

106. By memorandum dated February 3, 1978, Robert G. Heacock of the
HUD Baltimore Office Housng Management Divison recommended to Mr. Rothschild
that mortgage modification be granted. "Congruction deficiencies' were among the
"major reasons' cited for the modification request. The memorandum further gated:

The mortgagors have requested an Operating Loss Loan in the
amount of $329,600. They intend to use the proceedsto
complete the repairs necessary to correct congruction deficiencies
and cover excess operating expenses these deficiencies have caused.
The mortgagors filed a suit in August 1976 againg the contractor.
We do not know, at thistime, whether the suit will be successtul.

Housing Development has informed usthey are currently processng
the Operating Loss Loan, which we hope will be finalized within the
next several months. The loan will be subject to the agreed
conditions whereby the owners, if successful in their suit, will apply
the funds (net litigation expenses) to prepay the Operating Loss
Loan.

OLL-10.

107. By memorandum dated February 9, 1978, Mr. Heacock advised Mr. Cronk
that the Housng Management Divison had approved the reques for an Operating Loss
Loan. Mr. Heacock also expressed the Housng Management Divison's concurrence with
Housing Development's view that "the final approval of the Operating Loss Loan will be
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subject to the agreed condition whereby the owner, if successful in his lawsuit
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againg the contractor, will apply the funds, less litigation expenses, to prepay the
Operating LossLoan." OLL-12.

108. On March 16, 1978,” Mr. Weitz, Pemberton Manor's Trusee, and Ms.
Walder executed the mortgage Modification Agreement for Pemberton Manor, retroactive
to January 1, 1978. The Agreement was approved by Mr. Rothschild on behalf of the
Secretary. The Agreement did not mention the OLL OLL-13.

109. OnAugus 9, 1978, HUD isued its Commitment to Insure a Section
223(d) Operating Loss Loan, with Pemberton Manor asthe Mortgagor and Mercantile as
the Mortgagee. Based on HUD's own calculations and analyss, the commitment was
issued in the amount of $292,500. The Commitment setsforth 15 conditionsimposed
by HUD. However, none of those conditions speaks to repair of any congruction
defects. Moreover, it concludes.

This commitment and exhibits referred to herein together with the
applicable Federal Housng Adminigration regulations congitute the
entire agreement between us, and acceptance of the terms hereof is
evidenced by the sgnature and seals of the Mortgagor and

M ortgagee upon the lines provided below.

R-28. Seeals Tr. 1541, 1543-44.

110. The applicable regulation, 24 C.F.R. 8§ 221.509(a)(3) datesthat "[t] he
issuance of a firm commitment evidences the Commissoner's approval of the application
for insurance and <ets forth the terms and conditions upon which the mortgage will be
insured."

111. By letter dated October 26, 1978, Mercantile issued its firm commitment
letter to loan the $292,500. The letter makes no reference to repair of congruction
defects and dates

FHA Mortgage Insurance

Any requirements of the Federal Housing Adminigration during the
life of the loan, are incorporated herein by reference as a condition
to this commitment.

R-29. See as Tr. 1544.

**The partiesto the Modification Agreement sgned on different dates. The lagt party to sgn did o
on March 16, 1978. OLL-13.
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112. Representativesfrom HUD were present at the loan cloang. No such
representative made any satement that the loan proceeds were to be used to repair roof
defects. Tr. 1573.

113. On December 6, 1978, Mercantile issued two checks totalling
$266,637.50 and made payable to Pemberton Manor Asociates. Respondent Weitz
endorsed these checks asfollows "Pay To The Order Of Community Housng &
Research Corporation . . . For Depost Only To The Account Of Community Housing &
Research Corporation In Bank of Columbia, N.A. 0055875." The endorsement of the
check to CHRC congituted repayment of operating advances that had been made by
CHRC.”® The Operating Loss Loan proceeds used to repay the advances were
non-project funds. OLL-1; OLL-20; OLL-21; R-14; Tr. 1109, 1112, 1176-80, 1182,
1189-94, 1539-40.

114. The audited annual financial gatement for Pemberton Manor for the period
ending December 31, 1978, showed that the Operating Loss Loan was a source of cash
and that cash had been used to repay operating loan advances. The financial satement
did not indicate that cash had been used for the repair of congruction defects. Note
B(1) to the financial satement gated that the mortgage was under modification. Note
B(2) sated that FHA had insured an operating lossloan. The Note describes the terms
of the loan, and makes no mention of the use to which the proceeds were put. JE-PM
1978; OLL-14; Tr. 1131-32.

115. The firg time any quegions were raised by HUD with Mr. Weitz concerning
the use to which the OLL proceeds had been put was during the July 8, 1993, meeting
between Mr. Weitz, Ms. Haherty, Mr. Ward and Ms. Bullock. OLL-16; Tr. 1225-27,
1234, 1244, 1248-49, 1582, 1599-1602.

Count Ill: The Alleged Improper Payment of a $212,033 Note Payable

116. Paragraph 6(b) of the Regulatory Agreement for Essex House gates

A journal entry for Pemberton Manor prepared in the firgt quarter of calendar year 1979 datesthat
the $266,637.50 net proceeds of the OLL was assigned "to pay balance of Development fees and
Operating Advances of CHRC." OLL-1. At the time, however, no outsanding development fees were
owed. See JE-PM 1977 at 6; JE-PM 1978 at 19. Moreover, the journal entry further satesthat the full
amount of the proceeds was applied to repay CHRC for "'Operating Loans advanced." OLL-1. Thus, the
entry is condgent with a finding that the assignment of the OLL proceeds congituted payment only of
operating advances that had been made by CHRC, and that the phrasng used in the entry represented a
catchall category.

68



6. Owners shall not without the prior written approval of the
Commissoner:
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(b) . .. pay out any funds, other than from surplus cash, except for
reasonable operating expenses and necessary repairs.

AR-4B, T 6(b).

117. The payment of development fees and congruction coss are not operating
expenses. They are payable out of the capital accounts of the limited partners. Tr.
109-111, 994.

118. On the Statement of Assetsand Liabilitiesin the 1983 annual audited
financial gatement (year-end September 30, 1983) for Reynolds A sxociates T/ A Essex
House, there isliged under the heading "long-term liabilities' a $212,032.54 "note
payable - general partner.” Note G to the financial gatement refersto this note payable,
and dates that:

The note to Community Housng and Research Corporation, the
developer and a general partner related entity, for development fees
is noninterest bearing and may not be paid from project funds until
the mortgage is fully amortized. It may be paid out of current
resdual receipts, as defined by HUD, with the approval of the
commissoner.

In the Supplemental Information section of the financial satement, under the heading
"Loans and Notes Payable (Other than the Insured Mortgage), there isliged a
non-interest bearing debt incurred in 1975, in the original amount of $644,144, owed
to CHRC for development fees, with an amount due of $212,032. JE-EH-1983.

119. On the Balance Sheet in the 1989 annual audited financial satement (year-
end September 30, 1989) for Reynolds Asxociates T/ A Essex House, under the heading
"Liabilities and Partners Equity" and sub-heading "long-term liabilities' isa " Note
payable, general partner" in the amount of $212,033. With regard to this note payable,
the Balance Sheet refersto Note 6 that sates

Note payable to general partner:

A note payable to Community Housing and Research Corporation
for the unpaid development feesis non-interest bearing and may be
paid only after the mortgage is fully amortized or with the approval
of HUD from digributable cash flow in excess of the 6% limited
dividend.

In the Supplemental Information section of the financial satement, under the heading
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"Loans and notes payable (other than the insured mortgage)", reference is made to, inter
alia, Note 6. JE-EH 1989.

120. In April of 1990, when the decison was made to close the reserve accounts
and to pay the operating advances, Mr. Weitz asked Arvind Shah of CMC to provide him
with alig of operating advances that had been made on a project-by-project bads, with a
breakdown of the outsanding loan balance, the accrued interest, and the accrued
adminigrative fees payable to CHRC. Mr. Shah reported with regard to Essex House that
the principal balance owed for "operating loans' was $212,033, the accrued interest was
$5,932, and the accrued but unpaid adminigtrative fees were $6,000.*" Tr. 146-48,
151-52, 281.

121. On April 18, 1990, the $212,033 note payable and the accrued interest
were paid.” The $217,965 total payment was made by CMC in the form of an account
transfer from an Essex House project account to an account of CHRC. Both accounts
were held at Firg Commercial Bank of Arlington, Virginia. The payment was shown on
the general ledger as payment of the note payable - general partner. Tr. 147-48, 152,
281; NP-2; JE-EH-1990 at 7, 11.

122. When the auditors were preparing the financial gatement for the
year-ending September 30, 1990, they relied upon what had been reflected on the
general ledger. Inthe 1990 financial gatement, the Balance Sheet liging of "Long-term
liabilities' no longer liged the "note payable- general partner.” On the Statement of

*“Mr. Weitz testified that he asked Mr. Shah to make certain that the total of the anounts listed did
not exceed the amount of surpluscash. He made thisreques because although he did not believe that the
amount of surplus cash limited the repayments he did not want to be criticized asimprudent for making
paymentsin excess of the amount of surpluscash. Tr. 147. Seeas Tr. 168-69. The 1989 financial
gatement for Essex House, when read in conjunction with the 1990 financial gatement showsthat there
was, indeed, surplus cash in excessof $212,033. The Government isin error in suggesting that $49,498
should be subtracted from the previous year's surplus cash because it is automatically taken into account in
the calculation of surplus cash digributable during the next fiscal period. JE-EH 1989 at 16. However,
even after subtracting the $49,498 represented on the 1989 satement asa loan to a general partner, taking
into consderation the prior period adjusment on the September 30, 1990, financial satement, $295,560
in surplus cash was available. JE-EH 1989 at 16; JE-EH 1990 at 13 n.9. Accordingly, athough surplus
cash isnot an issue in this case, | note that the Government, in relying solely on the 1989 gatement,
inaccurately representsthat only $176,570 of surplus cash was available when the note was paid. See
Government's Pog Hearing Brief, Proposed Finding of Fact No. 40.

95Respondent Weitz and Ms Haherty believed that the erroneous payment was based on Mr. Shah's

incomplete reading of the financial satements. Mr. Shah was not called by either party to tegify at the
hearing. See Tr. 147, 150-53, 281.
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Cash Flows, under the heading " Cash flows from financing activities" there was a decrease
of $212,033 for "Reduction of advancesto general partners" and a decrease of $5,932
for "Payment of accrued interest, general partner.” Note 4 to the financial gatement,
"Related parties,” datesin pertinent part:
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During the year ended September 30, 1990, $5,932 of accrued
interes on operating loans, from the year ended December 31,
1987, was paid to the general partners.

A note payable of $212,033 to Community Housing and Research
Corporation for unpaid development fees was repaid during the year
ended September 30, 1990.

JE-EH 1990; Tr. 150-51, 281.

123. Inthe summer of 1991, during the course of her work related to the CMC
audit, Ms. Haherty discovered that the $212,033 had all along been incorrectly recorded
as a note payable to CHRC and should have been shown as a deferred development fee
payable. Ms. Haherty notified Mr. Weitz of the error and the two discussed how the
error, which resulted in payment of development fees usng surplus cash, would bes be
rectified. Usng April 20, 1990, asthe date, they calculated the amount of principal and
intered that was due back to the partnership, and assgned to the partnership a
corregponding portion of fundsin a repurchase agreement held by CHRC. When the
repurchase agreement came due, the amount that had been assigned was paid over to the
partnership and deposted in three separate FDIC-insured bank accountsin the name of
the project. Tr. 147-48, 152, 281-84; NP-4.

124. On the compiled financial gatements™ for Reynolds A sociates for the years
ending September 30, 1991, and September 30, 1992, a development fee payable of
$212,033 isliged under Liabilities and Partners Deficit. On the Form 1065 -Partnership
tax return filed by Reynolds A ssociates for the year ending September 30, 1992,
$212,033 isliged as a liability. JE-EH-1991C; JE-EH-1992C; R-1; Tr. 166-67,
171-72, 285.

125. To reflect that the development fee was ill owed to CHRC by the
Reynolds A ssociates partnership, the limited dividends payable were reduced on the 1991
and 1992 financial gatements for the Essex House project. Compare JE-EH 1990 at 3
with JE-EH-1991 at 3, JE-EH 1992 at 4.

Count IV: The Alleged Failure to Properly Maintain Essex House and Pemberton
Manor

**The compilations were prepared in regponse to the RIGA's audit of CMC, after which the
partnership's books were kept separately from the project's books. Accordingly, the record includes
separate partnership and project financial satementsfor 1991 and 1992. Tr. 167-68, 186-87, 285;
JE-EH 1991C; JE-EH 1992C; JE-EH 1991; JE-EH 1992.
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126. Paragraph 7 of the Regulatory A greements for Pemberton Manor and Essex
House gate: "[o]wners shall maintain the mortgaged premises, accommodations and the
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grounds and equipment appurtenant thereto, in good repair and condition.” AR-4A, {
7; AR4B, 1 7.

127. The Loan Management Branch in each HUD Feld Office oversees a physcal
ingpection program for insured and asssed multifamily projects. HUD'sinteres isin
enauring that tenants are physcally protected and that its security for the mortgage, i.e.,
the property, ispreserved. A HUD congruction analys with a more technical
background than aloan specialig typically makes the physcal ingpection.  When a loan
gecialig makes an ingpection, it isa non-technical review. Mortgagees make their own
ingpections apart from those made by HUD. Notification of the findings made during a
HUD ingpection isrequired to be provided to the owner on form HUD-9822, Physcal
Ingpection Report. The reports are typically prepared by the congruction analyst, but on
occason are prepared by the loan analyst. Tr. 724-27, 770-71, 795; PI-6; PI-7.

Essex House

128. Essex Houseisal4 gory high-rise that Sts elevated on a bluff. The roof is
flat and is not visble from the ground.”” R-2 at 1; Tr. 755-56, 1548.

129. The Essex House roof wasfirg ingalled in November to December 1974,
and had a 20-year, bonded life. There have been problems with the roof attributable to
congruction defects, ever snce itsindallation. It isa built-up roof, comprised of four or
five layers of roofing felts impregnated with hot bitumen. Under ideal conditionsthe
layers bond to each other, providing a roof that does not leak and has a good appearance.

When the Essex House roof was ingalled, moisture that had accumulated on one layer
was not removed before the next layer was put on. Asareault, the layers did not bond
tightly to each other, forming pockets of trapped moisture in certain areas of the roof. In
the summer, when the roof gets heated, the pockets of moigure expand and bligers form.

This unattractive and spongy condition of the roof was apparent during congruction and
prior to final endorsement of the loan. The roof did not leak at that time. Tr.
1546-48, 1619-20; R-2 at 1.

*"Essex House is a family project, not one for the elderly. Tr. 760. The Amended Complaint,
however, alegesthat Mr. WeitZ actions have "threatened the well being of the projects tenants all of whom
are elderly." See Amended Complaint at 21, § 108.
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130. In areport dated February 21, 1977, the Law Engineering Teging
Company ("Law Engineering") outlined and evaluated roof and masonry congruction
defects at Essex House.”® Mr. Weitz had hired Law Engineering because of " severe water
penetration problems’ that had been experienced at the upper areas of Essex House.
Specifically, the report noted that snce June 1975, leakage had been reported in some of
the apartments, during and immediately following periods of rain and high windsin
Augug 1975, interior water damage in the upper floors and some downdairs apartments
had occurred; water damage had occurred in September 1975 in an apartment where
subsequent removal of wall sections disclosed seepage of water through the brick and
mortar joints, and sealants had been used in an attempt to sop leakage into the elevator
equipment and gairwell penthouses. To evaluate the possble causes of these problems
and to sugges corrective measures, Law Engineering reviewed the building's architectural
and gructural drawings and specifications, examined the building' s " as-built" condition,
and teged various building components. In doing S0, the report addressed such issues as
the incompatibility of concrete with congruction materials, the leaking through walls, the
effect of weather conditions® the state of the built-up roofing, and the detailing and
drafting for congruction. R-2 at 1-13.

131. Upon review of the project drawings and specifications, the Law Engineering
report concluded that discrepancies from sandard recommended practice and
congruction methods exiged. Specifically, the report noted the following: horizontal
expangon joints (soft joints) at each level and roof line, which prevent the tranamisson of
gructural loads to the masonry walls, were not detailed; the desgn of the masonry roof
parapet allowed water to migrate down the masonry walls, encouraging saturation of the
walls, the wall section details did not clearly call for weep holes at least every four feet as
required by HUD and common practice; expanson joints were not detailed at least at the
firga window opening from each end of the sructure, thereby allowing for expanson of
the building; and project drawings did not clearly detail the wall flashing in the penthouse
walls asrequired by HUD. R-2 at 13-14, 23.

132. The Law Engineering report gated that visual ingpection of the roof
"indicated a dgnificant amount of water ganding over a good portion with three drains at
elevations dightly above the water." Visual ingection also revealed "[p] erhaps a dozen
bligers' which had " subsequently been repaired.” Based upon samples removed from the
roof sysem, the report found that the roof complied with HUD requirements, but that

98Respondents asxrt, and the Government does not deny, that the Law Engineering Report was made
available to HUD in 1977. See Respondent's Pog-Hearing Brief at 34.

**The report sated that Essex House was located in a"'severe' weathering area.” R-2 at 9.
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the weight of crushed sone surfacing used was less than required. The report aso found
that the roof did not comply with the material supplier's specifications. The report found
that the flashing sysem was out of compliance with project documents and the supplier's
gecifications. Specifically, no cant had been used, specified felt had not backed up the
flashing sheet, the flashing was not bonded to the parapet, the flashing detail in the roof
parapet did not comply with the project drawing, and the parapet detail at the face of the
building was congructed incorrectly. The report predicted that the roof would require
continued maintenance. R-2 at 15-16, 24, 26.
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133. The Law Engineering report found the masonry condruction at Essex
House, in general, to be poor to average. The report determined that "the major reason
for the leakage experienced” was that the contractor had not congructed the wall sections
in total accordance with the project drawings and sandard practice. The report further
noted the following: weep holes were totally lacking from the masonry work; vertical
cracking in 5% to 10% of the brick had occurred; horizontal cracking in the masonry bed
joints had occurred, including on the outsde of the masonry parapet at the roof ling;
vertical cracking of the masonry facing had occurred; wall flashing was lacking at the base
of the penthouse walls, and no damp proofing was observed on the insgde of the masonry
congruction at window openings, behind all furring or in any of the equipment rooms
examined. Tedsof the brick masonry, mortar, and parging, revealed that the bricks were
not moistened prior to use as required by the project documents, that the mortar used
resulted in lessthan-effective consolidation, that some of the mortar used was not the type
required by HUD and the project documents, and that some of the parging used was not
of the type required by project documents. Other tessrevealed saturation issues with
regard to the concrete block, brick, mortar, and parging that had been used. Visual
ingpections of certain apartments revealed evidence of some water gaining, leakage and
dampness. R-2 at 17-22, 24-26.

134. The Law Engineering report concluded:

If the building had been built in accordance with good practice it
would have had a life expectancy of 50 years or more with little
maintenance required as is adequately demongrated by older
uncracked masonry gructuresin the Washington area. By not
correcting the present conditions, the life expectancy of the
dructure will be greatly reduced and continual Sop-gap maintenance
will be required.

In setting forth its recommendations, the report sated that in waterproofing againg wind
driven rain, openingsin the masonry walls were the mos important and most difficult to
reolve. Moreover, because of the numerous other problems with the desgn and
congruction of the sructure, the report sated that it could not recommend, asit
otherwise would have, that the solution to water penetration issues at Essex House be
limited to sealant work. Ingead, the report recommended that seven other steps be
taken, including "[r] eplacement of the exising roof sysem, (including flashing,
particularly roof to parapet) with a properly installed sygsem.” The report esimated that
"[r] eplacement of roof and ingallation of metal coping" would cost $40,000, out of a
total recommended repair budget of $300,000. R-2 at 26-29.

135. In 1983, Mr. Weitz applied to HUD for a flexible subsdy loan in the
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amount of $800,000, the proceeds of which were to go towards, inter alia, roof and
window repair and replacement. The loan application was granted, but the money was
not borrowed because other Reynolds A ssociates partners did not want to execute the
loan commitment which redricted use of the project aslow-income housng for an
additional 55 years. Tr. 1549, 1551.

136. From 1986 through late spring or early summer of 1992, when Judy
Heyde was the HUD loan analys for Essex House, she neither vigted the property nor was
aware of any pattern of roof or window leaks.'® During those years, Essex House was not
a priority for Ms. Heyde who spent her time on projects with problems. No management
reviews were conducted during this period. Ms. Heyde was aware that there were
problems with the roof at Essex House, and that Mr. Weitz attributed those problemsto
congruction deficiencies™ Ms Heyde was also aware that although Mr. Weitz had not
requesed use of the reserve fund for replacements for roof repairs, he had used that fund
to repair certain elevators at Essex House, which were "high cos" items. Tr. 727, 738,
747-49, 756-57, 760, 764-65, 793.

Mms Heyde, tedified that she believed the roof was leaking based upon reading a June 14, 1989,
ingoection report, discussed infra, and having been advised by Paul Turner, the Essex House resdent
manager, that one leak had occurred. Tr. 757-58, 770. Both Mr. Weitz and Robin Pelton, the Essex
House property manager, tegified that one such leak occurred. See, e.g., Tr. 917, 1609-10.

Yims Heyde tedtified that she did not recall having seen the Law Engineering report.  Tr. 749-50.
But see supran.98.
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137. By letter dated March 30, 1989, Mr. Weitz submitted information to Ms.
Heyde in support of arent increase request for Essex House that had been made on
March 1, 1989. The increase wasto cover the debt service on aloan in the amount
$800,000 for ten yearsat a 15% intered rate. Mr. Weitz proposed to use the proceeds
of the loan, inter alia, to replace the roof and repair the parapet wall,*** and replace the
windows at Essex House.'” He egtimated that because window indallation would cost

102Regarding replacement of the roof and repair of the parapet wall, Mr. Weitz wrote:
The third item of energy conservation measures would be to ingall a new
roof at Essex House. It islikely that, the present built up roofing was
ingalled directly over the concrete deck. There isevidence of little or no
insulation underneath the current roof plys. Furthermore, it is evident
from the number of bligers and bubbles on the surface of the roof that
moigdure is penetrating the agphalt layers or istrapped under the roofing
from original congruction. Ingpectorsfrom HUD who examined this roof
in the early 1980's characterized it as one of the worg roofsthey had ever
seen. Not only isthe roofing defective, but o are al of the flashing,
counterflashing, and contiguous congruction to the roofing membrane,
auch asthe parapet walls and reglets.  We have been advised by roofing
conaultants and professonal roofersthat thisroof should be torn off down
to the concrete; and then, the concrete should be carefully examined to
determine whether there has been deterioration. If deterioration is
evident, it should all be removed and repaired to a like-new condition. An
impermeable membrane would then be placed upon the resored concrete,
and then inaulation, having a value of R-30 or better, would be ingalled.

The insulation should be of a polyisocyanurate or equal quality and should
be tapered to the drains. Savings from the insulation will be tremendous
because of the high insulation value versus a very nhominal or minimal
insulation value (with obvious moigture) exiging in the present sysem.
Several years ago we had received esimatesto perform aroof regoration
of lesser quality from several prominent Washington area roofing
companies Their esimates ranged from a minimum of $100,000.

R-3 at 3-4.

103Regarding replacement of the windows, Mr. Weitz wrote;

Higorically, the in-place windows at Essex House have been troublesome
snce the building was firga completed. The windows leaked, and had to be
recaulked and all new weather-gripping ingaled. Over the years, this
problem of leaking has been congant because of the fact that these
inexpensve, poorly made windows which were also improperly ingalled,
were not worth the money and effort it would take to attempt to bring
them up to suitable condition. In fact, the in-place windows were tested
by a nationally renowned engineering professor from the Universty of
Miami who indicated that the windows did not conform with the ASTM
criteriaand AAMA dandards.

R-3 at 2.

80



$500,000 and roof ingallation, $100,000,"* the reserve fund for replacement would
be inadequate to complete the proposed repairs. In cloang, Mr. Weitz gated:

Finally, we wish to reiterate the importance of granting our rent
increase at thistime, and not subject usto having to reapply at a
later date when the actual cog for performing the various work and
the cods of financing are fixed. To do so, would be to subject the
owner and managing agent to double jeopardy with regpect to these
subgantial and essential improvements. Furthermore, should this
approach be taken by your office, then the undersigned can assure
that no further efforts to make these or any other planned
improvements will be undertaken. Alternatively, we ask that you
approve the increase at thistime, subject only to saged
implementation when, as and if the improvements program goes
forward.

R-3. Seealso Tr. 738-39, 750-51, 1550, 1568, 1611.

138. OnJune 14, 1989, Herman Ransom, a congruction analys with the HUD
D.C. Feld Office, conducted a physcal ingection of Essex House. Mr. Weitz
accompanied Mr. Ransom on the ingpection. The ingoection was undertaken at the

**The remaining $200,000 was allocated to repair and renovation of the parking lot. R-3 at 4.
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reques of Ms. Heyde, in order to evaluate Mr. WeitZ rent increase request and related
loan proposal. PI-1; Tr. 728, 751-52, 1567-68, 1609-10.

139. Mr. Ransom prepared a physcal ingpection report dated June 14, 1989.
The report was sent to Mr. Weitz under a cover letter dated July 11, 1989, from William
W. Hill, Chief of the Washington, D.C. Feld Office Loan Management Branch. In his
report, Mr. Ransom concluded that the property wasin " satisfactory” condition, and that
the maintenance policies and procedures were "superior.” The report cited a " high
urgency” need for maintenance on the roofs, flashing, and vents, and a"[n]eed to replace
roof and all flashings at parapet walls” The report also cited a " medium urgency” need
for maintenance on the caulking and weathergripping, noting that the "[w]indows need
recaulking throughout.” The report included the following note:

Randomly inspecting 15 units at Essex House, it was determined that
the property is being very well maintained. We hope that this
practice continues in the future. Also ingpected was [sc] 3 supply
rooms, the Day Care facility, boilerroom, playground and pool area.
These areas also seemed to be kept and maintained in a professonal
manner.

The lagt page of the report contained the following gatement concerning Mr. WeitZ
proposal to replace the windows:

| would agree that any type of energy efficient windows ingtalled
would certainly be a savings to the property. However, after
ingpecting units and windows | do not see the need of replacing any
of the windows. The leaks that are occurring are coming from the
flashing at parapet wallson roof. Water is seeping down walls and
into units where windows are ingalled. | would agree that some of
the windows are improperly ingalled, however, if flashing and roof
are replaced the water problem more than likely would cease.
Therefore, | would certainly recommend and support a new roof
sysem.

The cover letter from Mr. Hill directed Mr. Weitz to provide a property improvement
plan by July 31, 1989, for the correction of items marked "high" and "medium"
urgency, including target dates for completion of the corrective work. Mr. Hill gated
that upon receipt of the plan, he would be willing to meet with Mr. Weitz "to discuss
these deficiencies further and/ or work up a plan of action that is mutually acceptable.”
Mr. Hill referred to Mr. Ransom's comments concerning Mr. WeitzZ March 30, 1989,
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proposal, but did not respond directly to the proposal.*™ PI-1. See also Tr. 728-30.

Y°Neither Mr. Ransom nor Mr. Hill was called to tedify at the hearing. Mr. Ransom'sreport does
not indicate that he actually saw any leaks or whether he only learned of leaks from Mr. WeitZ March 30,
1989, letter to Ms Heyde (R-2), or from comments made to him by Mr. Weitz during the ingpection.
Indeed, Mr. Weitz tegtified that he accompanied Mr. Ransom on the ingpection, that neither of them
determined that there was any water penetration into the building, and that he agreed then and now that the
parapet wall flashing was deficient. Tr. 1609-11. The report does not indicate the location of any
apartment with aleak; therefore, one cannot conclude that any top-floor unit had aleak, or whether any leak
could more likely be attributed to the windows or mortar cracks, rather than the roof.
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140. Mr. Weitz and Ms. Heyde discussed Mr. Hill's letter and Mr. Ransom's
report. Ultimately, HUD rejected Mr. Weitz March 1989 rent increase request.*®® Tr.
730, 739-40, 1550.

141. InJanuary 1991, Mr. Weitz made another reques to HUD for an increase
in the rents at Essex House. Asthe roof was nearing the end of its useful life, the request
was calculated to include a ten-fold increase in the amount of the reserve fund for
replacements, which Mr. Weitz intended to use to replace the roof. Thisreques was
approved by HUD, and the reserve for replacementsincreased. Tr. 1551.

142. On Augus 21, 1991, Harold Fisher, an ingpector working on contract with
the D.C. Feld Office, conducted a phydcal ingection of Essex House. Mr. Weitz
accompanied Mr. Fisher on the ingpection.”” Mr. Fisher'sreport, dated August 23,
1991, rated the overall physical condition of the building as satisactory and the
maintenance policies and practices as satisfactory. The report cited a " high urgency"
need for maintenance on the roofs, flashing, and vents, and commented that:

*Mms Heyde attributed HUD's failure to act on the proposal to a"paper war [having] sarted over the

rent increae.” When asked what she meant by "paper war," Ms Heyde explained:
Just congant back and forth. There wasaloan. Mr. Weitz wanted to
incur aloan and have that paid out of project funds, and s0 in order to do
that, we would have had to have done a rental increase. So we had
ecific questions that we asked him in writing. We had letters going back
and forth. In the meantime, Mr. Weitz chose to -- what we call -- taking
opt-out on his Section 8 contracts at Essex House, and thisis a process by
which -- that they have to give the resdent, like, a one-year notice, and
there was problems throughout with the opt-out and trying to get the rent
increase documents. We asked for certain thingsto document. We had
to ask certain quegtions about expenses, and it just got to the point where
we were jug firing letters back and forth, and we really -- things go[t] so
heated up, egpecialy with the opt-out, and we felt that Mr. Weitz didn't
follow certain required procedures And it eventually resulted in Mr.
Weitz suing the Secretary over the opt-out provisons and conditions. So it
got very heated up and not a pleasant stuation.

Tr. 739-40. Seedso Tr. 760-64.

“"Mr. Fisher was not called to tegify at the hearing. Ms Heyde did not recall whether she or the
Chief of the Loan Management Branch had requested the ingpection or whether it was a scheduled, routine
ingection. Tr. 731.
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(a) Entire built-up roof isin need of replacing, complete w/ flashing,
due to extendve repairs, possble obsolescence, bliger areas,
inadequate drainage (roof is currently approx. 18 yrs. old). Tota
replacement isrecommended complete with insulation. Refer to

photos.

(b) Recommend re-dedgn & ingallation of parapet suitable for
exiging building design. Currently there is partial metal coping with
no expanson provided & the balance of coping is w/ masonry &
open masonry joints that allows water seepage & penetration into
wythe & down through walls & into dwellings. Refer to photos.

Pl-2. Seeas Tr. 730-33.

143. On November 6, 1992, U.S.G.I, Inc., the Essex House mortgagee,
ingpected
Eseex House. In areport made on the same form 9822 used by HUD, the mortgagee's
ingpector gated that the project’'s overall physcal condition and maintenance policies and
practices were satisactory. The report further sated that no maintenance was needed on
the roofs, flashing and vents.*™ The commentsto the report gated:

The building is sound gructurally and appearsto be maintained and
managed effectively. When the painting and carpeting projects are
completed, the property could easly earn a superior evaluation.

R-4. Seealso Tr. 847-849.

144. In December 1991, Robin Pelton, a property manager employed by CMC,
was assigned to Esex House. At the time, Ms. Pelton was aware that there were
problems with the condition of the roof, but undersood that there were no leaks. She
began development of a capital improvement plan which wasto incorporate a long-term
solution to the problems with the roof. During the period of December 1991 to June
1994, Ms. Pelton received only one tenant complaint concerning aleak. The leak
occurred in or about June 1993 and was repaired.*” Tr. 914, 916-17.

1 describing the areas that were ingoected, the roof was not specifically mentioned. Moreover, of
the unitsingpected, none appearsto be atop floor unit. R-4.

*Ms Pelton did not specify whether or not the leak was attributable to the roof. However, Mr.
Weitz tegtified that other than around the windows, there has been no water penetration into an Essex House
unit. In any event, Ms. Pelton tegtified that the leak she referred to was minor and repaired. Tr. 917,
1609-11. Thistegimony isconsdgent with the unrefuted evidence that annual ingpections of every unit in
the building by the City of Alexandria have never found water penetration problems. Tr. 1569-70.
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145. On December 3, 1992, Ms Heyde'® and Donald McSherry, a
congruction analys with the D.C. Feld Office, conducted a sSte visgt at Essex House.
The purpose of the vigt wasto evaluate the property's condition in preparation for the
LDP conference to be held the following week in Philadelphia, Pennsylvania.*** It wasthe
firg time Ms. Heyde had gone to Essex House since 1986 when she had been assgned as
the loan analys. Mr. Weitz was present at the vist during which those in attendance
went up on the roof. No unitswere ingpected. PI-3; PI-4; Tr. 733-34, 738, 747,
797-800, 806-07, 836, 855, 1612.

146. During the December 3, 1992, dte vist, Ms Heyde observed that the roof
aurface was "mushy,” that her heelswere "dnking into the roof," that the roof surface
appeared "bubbly or cracked,” and that "there was missing flashing." "> Mr. McSherry
observed that certain areas of the roof surface had sanding water and were soft, which he
believed was indicative of water retention and a drainage problem. He also observed that
other areas of the roof surface which were dry had voids and cracks, that at least half of
the flashing along the edge of the roof surface was either loose, bent up where water
could get under it, not adhered properly, or missing.*** Tr. 735, 807-08, 832-33,
851.

110By thistime, Ms. Heyde was no longer the loan analyst for Essex House. She visted Essex House
olely in preparation for the LDP conference. Tr. 747.

YMs Heyde tegified that it was her undersanding that the purpose of the meeting to be held in
Philadelphia was "to resolve the outsanding IG audit or to come to some kind of an agreement to bring all
the back-and-forth correspondence to a close and to, hopefully, resolve some of the issuesand put it to
reg." Tr. 734. In her view, because the LDP resulted from the audit, it is unimportant whether the
meeting held in Philadelphiais referred to asan LDP or an audit resolution conference. Tr. 797-98.

ms Heyde took photographs of the roof, including a photograph she believed showed missing
flashing. AR-37; Tr. 734. Accordingto Mr. Weitz, however, there is no missng flashing; only areas where
because of the nature of the roof's congruction, none wasintended. Tr. 1552-54, 1611-16, 1625-28.
Having reviewed the evidence, including the photograph taken by Ms. Heyde, | cannot conclude that there
was any flashing missing. The photograph showsthat a portion of the rowlock on top of the parapet wall is
not covered by metal coping. Metal coping never covered the entire expanse of rowlock.

1M McSherry tedified that when he went out on the ste vist he "didn't know anything about the
roof," including the roof'sage. He did not inquire whether there had been any hisory of failure with the
roof, including a higory of any leaks He tegified that he didn't inquire into such matters during the vist
because he ligened to the conversations of othersin attendance. In that context, he tedified that he
overheard that a prior report had indicated that there were window leaks, which he assumed meant top floor
leaks. He also tedtified that he did not review the ingpection reports prepared by Mr. Ransom in 1989 and
Mr. Fisher in 1991 until he returned from the dte vigt because he "[doesn't] like to be influenced by what
someone else saysiswrong with the property.” Tr. 834-36, 810.
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147. Mr. McSherry prepared arapid reply letter to Ms. Heyde, dated the same
day asthe vigt, which gated:

When comparing the previous two (2) physcal inspection reports
(dated 8-21-91 and 6-14-89) with my findings today, | found that
great progress has been made in those line items with a small dollar
amount required to correct, but virtually no action taken on major

114

deficiencies previoudy annotated . . . .

The roof which isin urgent need of total replacement, plus major
repairsto the parapet wall, has been ignored. Additionally. . .
energy efficiency - entire bldg. needs double glazed thermal
windows in lieu of exigting ones. . . .**°

P-4. Seeaso Tr. 809-13.

148. After receiving Mr. McSherry's comments, Ms. Heyde prepared a physcal
ingpection report dated December 3, 1992, which cited a " high urgency” need for
maintenance on the roofs, flashing, vents, exterior walls and foundation. PI-3. See a0
Tr. 736-38.

149. In or about March 1993, two units at Essex House experienced moisture
problems. The problemsresulted from an experimental repair to the parapet wall, usng a
new flashing product that had come to Mr. WeitZ attention. After obtaining a sample of
the product and the specifications for its use, the product was applied to a section of the
Eseex House roof to tes the results  When the moigture problem occurred, a temporary
repair was made, and later, when the weather improved, a permanent repair was
completed. Tr. 917-19.

M, McSherry acknowledged that such deficienciesincluded, but were not limited to, the roof. Tr.
812-13.

oM. McSherry tegtified that the parapet wall needed to be redesigned asit isnot a proper wall for
the type of building. Yet, asdiscussed infra, he attributed none of the problems with the Essex House roof
to condruction defects, diginguishing roof manufacturing defects from building congtruction defects.  Tr.
811, 832.

87



150. At thereques of Ms Heyde, Mr. McSherry made a physcal ingpection of
the Essex House roof on April 8, 1993."° He noted that the overall condition of the
roof was no worse than it had been on his previous vist to Essex House on December 3,
1992. In hisopinion, the same amount of flashing was either loose or missng, and
although there was ill water ganding on the roof, it was not as much as in December
1992. Tr. 813-17, 839-41.

151. Onor about April 14, 1993, Mr. McSherry ingoected the apartment unit
interiors with Mr. Weitz present. Of the 20 or 0 unitsthat he ingected, including 3
top-floor units, Mr. McSherry did not observe any leaks or condensation on the windows
or any dgnsthat the windows had been improperly ingalled. Tr. 817-18, 820-21, 846,
855, 862-63.""'
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The record does not support afinding that Mr. Weitz intentionally attempted to prevent Mr.
McSherry, or any other HUD employee, from inspecting the roof. According to Mr. McSherry, he had
arranged with Paul Turner, the Essex House resdent manager, to make a physical ingpection of Essex House
on April 7, 1993, but that during the ingpection of April 7th, he was advised by Mr. Turner that Mr. Weitz
had left ingructions that no one was allowed on the roof. On April 8th, without conferring with Mr. Weitz,
Mr. McSherry went back to Essex House and induced a maintenance man to alow him onto the roof.
Neither Mr. Turner nor the maintenance man was called to tegify, and Mr. McSherry acknowledged that he
never spoke directly to Mr. Weitz about what he had been told by Mr. Turner. Tr. 813-16, 839-41.
Moreover, according to Mr. Weitz, he and Mr. McSherry had arranged a date to meet at Essex House, but
Mr. McSherry chose to vist prior to the arranged date. Mr. Weitz further tesified that he never left an
order at Esex House not to let Mr. McSherry on the roof, but that there was a ganding order at all his
high-rise buildings not to permit individuals on the roof unless the person had a certificate of insurance or
had sought prior approva from the management company's main office. Tr. 1554-56. Mr. WeitZ
tegimony was corroborated by Ms. Pelton, who tegtified that prior to Mr. McSherry'svist, she had advised
Mr. McSherry that Mr. Weitz had requesed that he be present for the ingpection. She also tedified that she
had received a call from Mr. Turner during which he advised her that he had been called by Mr. McSherry.
Ms. Pelton advised Mr. Turner of Mr. WeitZ ingruction that he attend the ingpection and that he be
contacted to st up an appointment. Tr. 919-20.

“"The record does not support afinding that Mr. Weitz intentionally attempted to prevent Mr.
McSherry from ingpecting top floor units  Mr. McSherry tedified that prior to the inspection, he had
advised the Essex House reddent manager, Mr. Turner, that he wanted to see as many top floor units as
possible because of the condition of the roof and because he " sugpected there would be leaks." According
to Mr. McSherry, on the day of the ingpection, he met with Mr. Weitz and was able to ingect only 3 of the
16 to 20 top-floor units as he was told there was no passkey and in only 3 units did a person answer a
knock on the door. However, he further tegified that he did not pursue ingection of additional top floor
units because it "was not that important,” since "jus because [the roof] doesn't leak into everybody's
apartment doex't mean that the roof does not need to be replaced.” Tr. 820-21, 843-46, 855, 857.
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152. In aphyscal inspection report dated April 15, 1993,** Mr. McSherry
cited a "high urgency" need for maintenance on the roofs, flashing, and vents. PI-5 at 1.
The commentsto the report included the following sSatement:
The entire built up roofing sysem needsto be replaced completely.
Exiging roof is21 yearsold. New sysem mudg give special
attention to drainage and parapet walls and flashing. . . .

Many items noted for 'maintenance needed' in two previous HUD
reports (8-21-91 and 6-14-89) have been ignored. (e.g.
roof,driveway, garage) Thisisthe badsfor my below average
evaluation of the overall physcal condition. Additionally, the
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The report indicated that the ingpections had occurred on April 7 and April 14. It did not indicate
that the roof had actually been inspected on April 8. PI-5; Tr. 817.
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owner threatensto perform no more repairs covered under reserve
for replacement, unless he gets money up front.

P-5at 2, 4; Tr. 818-20.

153. In Mr. McSherry'sopinion, the entire roof sysem at Essex House should
have been replaced in 1989 or 1990, and the roof sysem has not performed adequately
sgnce that time, given the evidence of drainage problems which will "break the roof sysem
down." Mr. McSherry bases his opinion on his visual observations of the roof's condition
and on Mr. Ransom's 1989 report indicating that there had been leaks. Mr. McSherry is
also of the opinion that the problems he observed in the roof sysem can "absolutely” not
be attributed to congruction defects'® Tr. 810, 824, 855, 857-58.

154. On October 13, 1993, U.S.G.I., Inc. again ingpected Essex House. In a
report made on form HUD 9822, the mortgagee's ingoector once again gated that the
project's overall physcal condition and maintenance policies and practices were
satisfactory. The report further gated that no maintenance was needed on the roofs,
flashing and vents**® The commentsto the report stated:

Satidactory evaluation given asit is obvious that the management
cares very much on the overall appearance of the complex. There
is a Preventative Maintenance Procedures program each month of
the year.

9 Mr. McSherry's concluson from Mr. Ransom's report that there was a problem with the roof
assumed that the leaksreferred to by Mr. Ransom were top floor leaksinto the units However, Mr.
Ransom'sreport does not gate that window leaks occurred on the top floor. Mr. McSherry acknowledged
that he found no top floor window leaks, and that he had no bads for assuming that the leaks to which
Ransom referred occurred on the top floor. Indeed, he tedified that if those leaks were not top floor leaks,
they would not have been caused by problemswith the roof. Moreover, he assumed that any condensation
or leaks in the windows were caused by a deficient roof sysem, rather than by improper window ingallation.

Yet, he acknowledged that if leaks were occurring in top floor unit windows, and if those windows had been
ingalled improperly, the cause of the leaks would not necessarily be attributable to the roof. He aso
tedified that even if he had seen the Law Engineering Report, or any other materials filed with HUD
discussing congruction defects, (which he had not), he would not change his opinion that the problemsin
the roof sysem "absolutely" could not be attributed to congruction defects because the roof had been
warranted by the manufacturer. Thistegimony sandsin sharp contrast to HUD inspector LaPierre's
tegimony that roof warranties are meaningless What isimportant to him isthe quality of the roofer's
ingallation work and whether the roofer isbonded. Tr. 820, 824-25, 827-32, 842, 855, 859-63,
904-05.

20 describing the areas that were ingpected, the roof was not specifically mentioned. Moreover, of
the unitsingpected, none appearsto be atop floor unit. R-5.
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R-5. Seealso Tr. 849-850.
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155. Aspart of aproposal to replace the Essex House roof, Ms Pelton, in
December 1993, sent to HUD gspecifications prepared by an engineer. Replacement
reserve funds were targeted as the source of funding. In March 1994, Mr. McSherry was
advised of the proposal by Karen Sdlars, the loan servicer for Essex House. Based on his
knowledge of the roof, he evaluated the proposal and deemed it "very good." The
goecifications have been approved by HUD and have been sent out for bid. It is
anticipated that once HUD approval is obtained to use the reserve for replacement funds,
the work will take 45 to 60 daysto complete.’ Tr. 821-24, 853, 920-21, 931-33,
1551-52.

Pemberton Manor

156. Pemberton Manor isalow-rise garden apartment complex'** with 19
separate apartment buildings and a community building. It islocated in an area that
experiences high winds. The roofs are pitched and shingled. Tr. 874, 922-23, 1559.

157. The Pemberton Manor roof sysem was defectively constructed.'”® Mogt
sgnificantly, the gable end walls protrude beyond the roof sheathing, causng the sheathing
and shinglesto turn up at the edge of the building, and the shinglesto blow off,
particularly in high winds. Repairs have continuoudy been made to maintain the roof.

Tr. 1556-57, 1559-60, 1619-20.

158. In March 1977, CHRC applied to HUD for an OLL in the amount of
$580,500, $250,000 of which wasto have been placed in escrow for the correction of
congruction deficiencies at Pemberton Manor. Having been advised that the program
pursuant to which the loan was being sought did not allow the $250,000 item, CHRC
reapplied for an OLL in April 1977, equal in amount to the operating losses that had
been incurred. Discussons between Respondents and the Baltimore Field Office and
HUD Headquarters concerning funding for repair of the roofs continued through the
summer or early fall of 1977, when Respondents were advised that no funding
mechanism was available. See supra Finding Nos 98-99, Count Il. See also Tr. 1557,
1571-73.

1t was anticipated at the time of the hearing that the work would be started during the summer of
1994 and completed during the fall or early winter of 1995. Tr. 1551-52.

22| ike Essex House, it is a family project, not one for the elderly.

**The Amended Complaint refersto Mr. WeitZ purported failure to maintain in good condition and
repair the "roof, trusses and other underlying roof sructure," but, as detailed infra, the Government's
evidence focuses solely on the roof surface. See Amended Complaint at 20, T 105.
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159. In 1983, Mr. Weitz applied to the State of Maryland Community
Development Adminigration for a loan under their Home Energy Loan Program
("HELP"). The Community Development Adminigration agreed to make a loan of
$1,350,000 to correct the roof and to change the heating, ventilation and
air-conditioning ("HVAC") sysem.”® Mr. Weitz applied to HUD to get its approval for
the loan, and as of the date of the hearing, had received no response. Tr. 1557-59.

160. In 1988, Mr. Weitz requested that the mortgagee for Pemberton Manor
prepare a feadbility analyss and submit a request to HUD on his behalf to finance the cost
of renovating the roofs at Pemberton Manor. The analyss and request were presented to
Diana Brown, Chief of Loan Management in the Baltimore Field Office. Ms Brown
informed Mr. Weitz a month or two after the proposal had been submitted that HUD
would not concur because it would result in rent increases beyond what was consdered
reasonable and within the tenants ability to pay. Tr. 1559.

161. On October 25, 1990, Metmor Fnancia Inc., the Pemberton Manor
mortgagee, conducted an ingpection of Pemberton Manor. In areport made on the same
Form 9822 used by HUD, the mortgagee's ingpector sated that the project’s overall
physical condition and maintenance policies and practices were satisfactory. The report
further gated that there was a " high urgency” need for maintenance on the roofs,
flashing, and vents. The commentsto the report gated, inter alia:

Roofs need to be replaced in several areas, shingles appear to have
blown off. . . .

Overall the complex appearsto be in good condition with the
exception of the above mentioned.

PI-8. See also Tr. 908-09.

*Mr. Weitz testified that to participate in HELP, the loan had to have an energy conservation
component which, in the case of Pemberton Manor, wasthe HVAC sygsem. Moreover, according to Mr.
Weitz, the savings that would have resulted from the new HV AC sysem would have paid for the debt service
on the entire loan. Tr. 1558.

93



162. OnJuly 16-17, 1991, George "Rick" Owens, a congruction analys with
the HUD Baltimore Field Office, conducted a physical inspection** of Pemberton Manor
with the asssance of Gary LaPierre, another congruction analys with the HUD Baltimore
Field Office.'® Mr. LaPierre went on the roof and observed that shingles were missing or
were cupping, and that the shingles and flashing needed to be replaced. The physcal
ingpection report**’ cited a "high urgency" need for maintenance on the roofs, flashing,
and vents. The commentsto the report included the following satement:

FINDING: All roofsarein need of replacement. The gable ends
of the buildings that were visble exhibited sgnsthat the congruction
guidelines were possbly not adhered to. This could cause the
wooden fascia to loosen and fall from the buildings. The missng sl
plate does not provide the necessary nailing surface for the end of
the plywood. This causesthe plywood at the gable end to cup up.
The wage vent boots are deteriorating and not sealing.

**The physcal ingection was part of a comprehensve management review of Pemberton Manor on

July 16-17 and 23, 1991. The cover letter, by which the report was forwarded to Mr. Weitz asthe
General Partner of Pemberton Manor Asociates, ¢/ o CMC, sated:
The report reflects an overall rating of Below Average. This meansthat
the policies and procedures egablished by management are either weak,
inappropriate for the project or are not being followed. This hasresulted
in frequent failuresto meet HUD'srequirements. . . .

THISREPORT COULD AFFECT YOUR PREVIOUS PARTICIPATION
CLEARANCE. If aBelow Average rating is not appealed within 30 days
or isappealed and sustained, a copy of the Management Review Report
mugt be placed in our Headquarters file and consdered during any future
2530 clearance processing. Previous Participation Clearance can be
denied unless acceptable progress is made in resolving serious violations,
i.e., generally those findings for which the phrase " Corrective Action
Required" isused.

GX-3.

126During 1990, Mr. LaFierre had conducted his own dte vist at Pemberton Manor, determining that
the roofs and flashing should have been replaced 4 to 5 yearsearlier. Tr. 868-69, 871-73, 878, 890.
Assupport for Mr. LaPierre's observation, not memorialized in any report introduced into evidence, the
Government citesto the physical ingpection report issued by the mortgagee in 1990. See PI-8, discussed
supra Finding No. 161. These are the same reports for Essex House and later Pemberton Manor which the
Government argues are unreliable. The Government cannot have it both ways i.e., adopt the mortgagee's
findings only when they support the postion being taken by it, but seek outright rejection of the reports
when they are adverse to its postion.

127Respondents did not receive the undgned report until February 1992. GX-3; Tr. 910.
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CORRECTIVE ACTION REQUIRED: Remove all shingles and
building paper down to the plywood. Remove and discard the
exiging ridge vent and vent boots. Remove and replace any
plywood that isimproperly ingalled. Ingall new half inch plywood
intended for roof sheathing over exiging sheathing. The jointsare
to be staggered and clipsused. Submit specificationsto our office
for review prior to bidding. When approved, obtain three (3)
written estimates for our review and approval.

GX-3."® Seedso Tr. 864, 873-74, 888, 898.

’While the RIGA Audit Report mentioned the Essex House roof, it did not mention the roof at
Pemberton Manor. The firg notation of problemswith the roofsat Pemberton Manor isthe July 1991
ingpection report (M-8).
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163. During the fall and winter of 1992, high sorm winds caused sgnificant
damage to Pemberton Manor, including shingles falling off the roof. Bidsto replace the
missing shingles were obtained, and a reques was made to HUD to determine if $13,000
of reserve funds could be used to make repairs. In addition, claims were filed with the
property'sinsurer.””®  Not having received a response from HUD, Ms. Pelton
recommended, and Mr. Weitz determined, to take interim corrective action rather than to
make repairs with absolutely no long-term benefit. Because Mr. Weitz was working with
HUD, lenders, and engineers on a plan to make major repairsto the roof, Ms. Pelton
contacted various roofing contractorsto obtain suggegtions for interim repairs that would
provide good protection without having to provide a long-term warranty. The option
selected by Mr. Weitz and Ms. Pelton was to ingall a new layer of shingles over the old,
for which they received a bid of $65,000"*° from J & L Roofing.”** The specifications
for the bid included a 20-year warranty™** for new shingles nailed over old; ingalling new
flashing flanges on pipe collars, brown edging, new ridge vents, and

129UItimaIer, HUD denied the reques to use the reserve funds, and a $25,000 adjusment was
negotiated with the insurance company which had confirmed the wind damage. Tr. 923-25.

*In choosing this option, Mr. Weitz and Ms. Pelton considered the fact that the $13,000 previoudy
requested from the reserve for replacements wasto have been used to repair only a few buildings, while the
$65,000 option would cover repair of al 19 buildings. Tr. 925.

“*IMr. LaPierre was unable to find that J & L was licensed in the Sate of Maryland. See Tr. 885-87,
898-99. However, any negative inference from any lack of licensng is overcome by the weight of other
evidence of competency. The company had done satisfactory work at Pemberton Manor during the
preceding 18 years, aswell asin connection with other HUD projects overseen by the Washington, D.C. and
Richmond field offices. Tr. 1624-25. The company was responsve to requess for maintenance. Tr.
914, 928, 1625. Furthermore, Ms. Pelton had no reason to question whether J & L waslicensed and
carried all the necessary insurance because she had previoudy required proof of insurance and a permit. Tr.
928; R9.

132Shinglesthat would lagt longer than intended were used because of quality, marginal cogt difference,
and uncertainty over the time it would take to finalize a long-term solution with HUD. Tr. 933-34.
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continuous blocking; caulking walls, and guaranteeing workmanship for five years. R-9;
Tr. 922-28, 1560-61, 1617.

164. On April 1, 1993, Mr. LaPerre conducted a physical ingpection of
Pemberton Manor.” Mr. Weitz was present. Mr. LaPierre did not climb onto the roofs.
He observed that a new roof had not yet been ingalled, and he saw minor water sains
on the ceilings of one or two top floor units Mr. LaPierre prepared a physcal ingpection
report which cited a "high urgency" need for maintenance on the roofs, flashing, and
vents. Based upon the prior ingoection reports and his own prior vidts, Mr. LaPierre's

report also gated that all repairs required by HUD had not been completed and that
repair work was not on schedule. The commentsto the report include the following
datement:

New roofsto be ingalled on all buildings, after all the existing
shingles, flashing and vents have been removed. All sheathing must
be ingpected for deterioration and replaced if needed. All
deteriorated wood trim at roof level mus be replaced, then covered
with aluminum, also damaged sections of gutters and downspouts
mugt be replaced.

In Mr. LaPierre's opinion, the deficiencies with the shingles, flashing and vents could not
be attributed to congruction defects*** PI-10. See also Tr. 308, 874-80, 889, 898,

**The ingpection was in connection with a comprehensve management review of Pemberton Manor
conducted on March 19 and April 1, 1993. In acover letter from Robert G. Iber, Chief of the Baltimore
Office's Loan Management Branch to Mr. Weitz, dated April 30, 1993, Mr. Iber gated that the project's
overall operation had been rated satisfactory. Mr. Iber further noted that although the physcal ingpection
report rated the project satisfactory, several areas with a "highly urgent need for maintenance" exised, and
"[t] he exigence of these particular itemsis unsatifactory.” Accordingly, the letter concluded:
In recognition of your beginning some repair work and the promised
submisson of a Management Improvement Operation Plan, the physcal
condition and maintenance policies are rated satifactory. In your response
to thisreview, please provide detailed explanations of corrective measures
completed, planned or underway and specify target completion dates for
any action planned.

A-10.

M. LaPierre'stegimony that the deficiencies are not attributable to congruction defectsis sugpect
for two reaons  First, Mr. LaPierre tegified that to come to such a concluson, he would have to review the
condruction specifications, drawings and change orders  Yet, he admitted that his examination of the roof
trusses was limited to noting Truss Plate Ingitute ssamps and additional wall ties at the gable end walls. He
had "no idea’ why the additional ties had been indalled, and he was unable to locate the buildings plans
Tr. 901-03. Second, he acknowledged that during the April 1, 1993, meeting, everyone agreed that the
roof would be "regdructured,”" i.e., "awhole new roofing sysem" would be ingalled. Tr. 893-94.
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910.

165. Alsoon April 1, 1993, Mr. Weitz met at Pemberton Manor with
representatives of both HUD's Baltimore and Philadelphia offices, including Mr. Severe
and Mr. LaPRerre. The major issue wasthe roofs. According to Mr. Weitz, the meeting
was "very pleasant, and we all seemed to want to cooperate with one another in resolving
thislong-g¢anding issue.” Mr. LaPFerre "thought everything was going hunky-dory,"” and
recalled "[w] e all wheeled and dealed and everybody left smiling.” Tr. 308, 906,
1562-63.

Moreover, in a Ste vist report dated September 23, 1993, discused infra, Mr. LaRerre acknowledged that
part of the planned replacement of the roof at Pemberton Manor wasto include "modification. . .to exiging
roof trusses" R-6. Thus despite protesationsto the contrary, he has acknowledged that construction
related items needed to be addressed in order to resolve the deficiencies
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166. In Augus 1993, the interim corrective plan was implemented to ingall new
roof shingles over the old. The work was performed by J & L Roofing, pursuant to the
bid specifications described above in Finding No.163.  The total cos of the project was
$65,000. A $25,000 insurance adjusment was applied to the cog.”®® The remaining
$40,000 was paid out of surplus cash. The new roof has a good appearance and has
performed well.”*® Tr. 925-28, 1561-62, 1617.

167. Mr. LaPierre conducted a dte vist at Pemberton Manor on September 23,
1993. He had been asked by David Cohen, the HUD loan servicer for Pemberton
Manor, to look at the new roof shingles that had been ingalled. During that vist, he did
not leave his automobile, but viewed the roofs through his binoculars.**’ Mr. LaPierre
observed that new shingles had been placed over old shingles**®* He also observed that
the new shingles had not properly sealed onto the old shingles, which were cupping; that
roof cement had been used ingead of replacing the flashing at the parapet walls, and that
shingles had broken off and were on the ground.”®® Mr. LaPierre is of the opinion that
placing new shingles over old was improper, that Mr. Weitz did not do what was necessary
to repair the roof, and that Mr. Weitz had not done what had been agreed to

1 gee upran.129.

YOMr. Weitz acknowledged that a few new shingles blew off after the new layer wasingalled, but he
attributed thisto the fact they were ingalled at the end of the summer or in early-fall and had not had
aufficient timeto set. Tr. 1617. Mr. LaPierre acknowledged that even on roofsthat are ingalled in the
summer when the temperature helps the sealing process, some shingles may blowoff. Tr. 904-05.

“*"Mr. LaPierre's had not been up on the Pemberton Manor roofs snce hisingpection more than two
years earlier. In criticizing mortgagee ingpections, Mr. McSherry tegified, "I don't think you want to know
my opinion about these people who did these ingpections. Mog of them don't get out of their car." Tr.
848. Seeadw Tr. 854.

“*®*Mr. LaPierre was not aware of the scope of work performed in August 1993. He tedtified that he
was mainly concerned with the parapet walls and the use of roof cement. Tr. 896-98.

**Ms Pelton tegtified that approximately 11 shingles had come off, and that J & L came out promptly
and replaced them. Tr. 928.
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at the April 1 meeting. Accordingly, he noted in hisreport that "as usual Ben did it his
way...." R-6;Tr.880-82, 887-88, 891-94, 896-97.

168. In March 1994, Mr. LaPierre again vidted Pemberton Manor. Again, he
did not leave his car, but used binoculars. He did not observe any shingles on the
ground, but observed shingles that were lifting and not properly sealing. Tr. 887-88,
894-96, 898, 906.

169. Inan April 22, 1994, physcal ingection report prepared by Chemical
Mortgage Company, the Pemberton Manor mortgagee, usng HUD form 9822, the
ingpector rated Pemberton Manor's overall physcal condition and maintenance policies
and practices as " superior,” and did not cite any maintenance deficiencies with the roof
sysem. The commentsto the report noted that all 19 buildings had been reshingled.
R-8.

170. By letter dated January 11, 1994, Mr. Weitz submitted to Mr. Severe plans
for various repairs and improvements at Pemberton Manor, including plans for
replacement of the roof surfaces and repair of the gable end trusses. In the letter, Mr.
Weitz gated:

Once HUD has reviewed and furnished their written comments on
the concept plans, we can then move on finalizing the analyses,
working drawings and specifications and then, with HUD's prior
written approval, bidding the work to general contractors. Will
prevailing wage requirements apply? What other HUD
requirements should be anticipated pursuant to the 241 loan
program?

As previoudy mentioned, approval of funding from the Reserve
Fund for Replacement for payment of the up front professonal
services mug be agreed to by HUD in writing before we can
proceed. Your prompt written reply would be deeply appreciated.

R-7. Seealso Tr. 929, 1563.

171. Onor about May 15, 1994, Mr. LaPierre reviewed Mr. WeitZ proposal,
and reported to Robert G. Iber,**® Chief of the Baltimore Office's Loan Management

140AIthough Mr. Iber was liged by the Government as a potential withess concerning the physcal

condition of Pemberton Manor, aswell as"HUD requirements concerning the project within the Baltimore
Office'sjurigdiction, the audit resolution process [and] the allegations concerning the operating loss loan for
Pemberton Manor," he was not called to tegify at the hearing. See Government's Lig of Witnesses (March
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Branch, that he had no objection to proceeding with the proposal insofar as it concerned

15, 1994).
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the roof. Asof the hearing, Mr. LaPierre was unaware of the satus of HUD's review of
the proposal. Tr. 894-96, 906.

172. By letter dated May 20, 1994, Mr. Iber advised Mr. Weitz that HUD
could not approve withdrawal of certain architectural feesfrom the reserve for
replacement account asrequested in the January 11, 1994, letter, but that such fees
could be included in a Section 241 loan. Mr. Iber further noted that the reviewing
engineer had quegioned certain items on engineering and architectural drawings,
particularly with regard to the HVAC sysem. He also required further documentation to
discuss those concerns as they related to approval of the proposal, which would serve as
the badsto increase rents. Mr. lber further gated that if an application for a Section 241
loan were submitted, Mr. Weitz would have to receive HUD 2530 clearance from the
Previous Participation Branch before the loan application could be processed. Having
been advised by Rick Young of HUD Headquartersthat aslong asthe RIGA Audit
remained outganding, he could not receive clearance, it was Mr. WeitZ undersanding
that he could also not receive such clearance as long as the LDP and debarment
proceedings were pending. R-30; Tr. 1563-65, 1617-18.

Count V: The Alleged Improper Distribution of $223,965 in Essex House
Project Funds While High Urgency Maintenance Items Were Outstanding

173. Paragraph 6(e)(4) of the Regulatory Agreement for Essex House dates

6. Owners shall not without the prior written approval of the
Commissoner:

(e) Make, or receive and retain, any digribution of assets or any
income of any kind of the project, except from surplus cash and
except on the following conditions.

* * *

(4) There shall have been compliance with all outsanding notices of
requirements for proper maintenance of the project.

AR-4B, 1 6(e)(4).
174. Paragraph 11 of the Regulatory Agreement for Essex House sates that:
Upon violation of any of the above provisons of this Agreement by
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Owners, the Commissoner may give written notice, thereof, to
Owners, by regisered or certified mail . . . If such violation is not
corrected to the satisfaction of the Commissioner within thirty days
after the date such notice is mailed or within such further time as the
Commissoner reasonably determinesis necessary to correct the
violation, without further notice the Commissoner may declare a
default under this Agreement effective on the date of such
declaration of default. . . .

AR-4B, 1 11.**

175. Mr. Ransom's June 14, 1989, physcal ingpection report of Essex House
cited a "high urgency" need for maintenance on the "roofs, flashing, vents," the "drives,
parking lots, paving, curbs,”" the "elevators,” and the "fire extinguishers™ The comments
to the report sated: "[n]eed to replace roof and all flashings at parapet walls" "[n]eed
potholes in agphalt patched and hair line cracks sealed,” "[ €] levator doors need replacing
as well asthe control panels on walls at elevatorq ; n]eed flush mount type,” and "[t] here
are no extinguishersin caseq ; w]ould recommend the use of individual unit
extinguishers.*** PI-1.

176. By letter dated July 11, 1989, Mr. Hill, Chief of the D.C. Feld Office's
Loan Management Branch, forwarded Mr. Ransom's physical ingpection report to Mr.
Weitz. The letter sated, inter alia, that Mr. Weitz was to provide HUD with a property
improvement plan by July 31, 1989, to correct the high and medium urgency
deficiencies. The letter did not sate any consequence for failing to abide by itsterms,
including any reference to allowable digributions of surplus cash.** PI-1.

177. The Esex House financial gatement for the year ending September 30,
1990, showed cash outflows of $223,965 asfollows $212,033, desgnated as
"reduction of advancesto genera partners"” $5,932, desgnated as " payment of accrued
interedt, general partner;" and $6,000, desgnated as"adminigrative fees paid to general
partner."*** JE-EH-1990 at 7.

141According to Mr. Severe, notice of "high urgency" deficienciesto an owner can be made by
issuance of the ingpection report, a letter, or a phone call. However, he acknowledged that he was unaware
of the requirementsin paragraph 11 of the Regulatory Agreement. Tr. 326-27.

2500 aupra Finding No. 139 for further details of the report's contents.
o0 aupra Finding No0.139 for further details of the letter's contents

' see aupra Finding Nos 120, 122. These amounts are also the subject of Count IIl.
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178. At the time the September 30, 1990, financial satement for Essex House
was filed with HUD, Ms. Heyde, the loan servicer for Essex House, did not check the
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mog recent physcal inspection report for high urgency deficiency itemsin connection
with any determination whether surplus cash had been digributed.** Tr. 774.

179. The April 1991, RIGA Audit Report cited "digribution" of the $223,965
as a violation of Paragraph 6(e)(4) of the Essex House Regulatory Agreement. The
Report, referring to the June 14, 1989, and November 14, 1990, ingpections, noted
that four "high urgency" repairs -- replacing the roofs and flashing, patching potholes,
replacing elevator doors and control panels and ingalling fire extinguishers -- had not
been corrected. It also noted Mr. WeitZ representation that "he had contacted HUD to
arrange a plan for rectifying the cited deficiencies [but that] HUD did not respond.”

The Report acknowledged Mr. WeitZ claim that "the digributions were eligible and
proper because surplus cash was available to make the payments” but it gated that he
"failed to provide accounting records necessary to validate whether the project wasin a
aurplus cash postion." The Report concluded:

The Agent/ Owner was required to correct the cited repair items

before any digributions were made. Therefore, we condder the
digributions ineligible.

AR-1 at 3-4.*°

“*Ms Heyde tegified that on "at least on one other occason” she had quegtioned or disalowed a
digribution based on an outganding notice of need for repair. However, that incident could not have
pre-dated the Audit Report in this case because she only recently began to check maintenance deficiency
items againg didributions. Tr. 744, 746.

“*There is no evidence that a formal HUD policy supported the conclusion reached in the Audit
Report. Mr. Severe could not recall any stuation other than the one involving Mr. Weitz in which a
notation in an ingpection report was consdered to congitute the type of notice required to preclude a
digribution. He also acknowledged that he was not familiar with any handbook, issuance, or training
curriculum which gatesthat no digribution may be made when outsanding " high urgency" maintenance
items are noted on an ingection report. He further acknowledged that he did not know whether, in fact,
loan servicers uniformly review financial satementsto determine if digributions have been made despite the
notation of outganding high-urgency deficiencies, and if so, whether they require repayment of monies so
digributed. At aminimum, Ms. Heyde did not make such a determination during the relevant period when
she was the loan servicer responsble for Essex House. Moreover, other than her reference to a"little
booklet" which refersto open IG findingsthat have not been corrected, she could not recall any written
guideline relating to physcal ingections.  Without any indication that HUD had acted pursuant to an
egablished policy, Ms. Mitrovitch recalled one ingance involving multiple properties, that occurred
sometime prior to June 1989, where the HUD Columbia, South Carolina office (not within the jurisdiction
of Region Ill) informed the owner that, based upon a failure to comply with outsanding maintenance
requirements, it would not permit digributions Mr. Miles Ms Mitrovitch's predecessor in the Richmond
office, tedtified that it is not "automatic" for a high urgency item on a physcal ingection report to reault in
HUD telling an owner that it cannot make digributions of surplus cash. Rather, "it would be something that
would be st down and talked to the owner about." Tr. 307, 322-27, 399, 457-58, 496, 553-54, 746,
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772-74.
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180. The firg time Ms Heyde learned of the $223,965 digribution was shortly
after the RIGA's Audit Report wasissued in April 1991.*" Ms. Heyde never reviewed
any documentation supporting the RIGA's finding; rather she took the finding on faith,
sgnce the RIGA had spent months preparing itsreport. Tr. 744-45, 774-76, 780-82.

181. During audit resolution with Mr. Weitz, Mr. Severe's office recommended
that the audit finding of the improper digribution be closed.**® The RIGA's office
responded that it "would close the finding when the roofs had been repaired. . . ." Mr.
Severe's office "did not view that as an unreasonable response” and did not appeal the
RIGA'sdecison to HUD Headquarters.*** Tr. 333-36.

182. Specifications for replacement of the Essex House roof have been approved
by HUD and have been sent out for bid. At the time of the hearing, it was anticipated
that work would begin during the summer of 1994 and be completed during the fall or
early winter of 1995. See Finding No. 155, citing Tr. 821-24, 853, 920-21, 931-33,
1551-52. Asof the hearing, the potholes had been patched® and the elevator doors
and control panels™ had been replaced.”® Condstent with the policy of the City of
Alexandria

“"Ms Heyde tegified that she did not recall whether she had received the financial satement for the
year ending September 30, 1990, prior to firg seeing the Audit Report in April 1991. However, she
acknowledged that the financial gatement would have been due within 60 days of September 30, 1990,
i.e., November 30, 1990. No allegation has been made by the Government that the financial satements
were not timely filed. See Tr. 774-76.

YA s discussed aupra, the Regional Office prepared responsesto the Audit, while the field offices
involvement was limited to providing information to the Regional Office. See, e.g., Tr. 780-82.

“*Mr. Severe tedified that from 1991 through at least mid-April 1994, the RIGA's determination
could have been appealed to HUD Headquarters. However, he acknowledged that he was unaware that any
uch appeal had ever been taken during that time. Tr. 333-35.

***The record demongrates that the pothole repairs were made sometime between Mr. Fisher's August
21, 1991, ingpection and Ms. Heyde'sand Mr. McSherry's December 3, 1992, ingpection. See PI-2; FI-3.

¥ The City of Alexandria, Virginia, ingpected the elevators more than once each year. The City

never indicated that there was a safety problem with the Essex House elevators. Tr. 1569-70.

2|1 the Spring of 1990, Mr. Weitz requested use of the reserve fund for replacementsto repair the
elevators. Inlate 1990 or early 1991, HUD approved the request, and the work was completed during
1991. P-2; A-3; Tr. 1568-69.
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Fire Department, fire extinguishers had been removed after having been vandalized.
RX-31; PI-2; PI-3; Tr. 1568-71.

Discussion

The purpose of debarment isto protect the public interest by precluding persons
who are not "responsble” from conducting busness with the Federal government. 24
C.F.R 8 24.115(a). See as Aganv. Rerce, 576 F. Supp. 257, 261 (N.D. Ga
1983); Stanko Packing Co., Inc. v. Bergland, 489 F. Supp. 947, 948-49 (D.D.C.
1980). The debarment processis not intended to punish; rather, it is desgned to
protect governmental interests not safeguarded by other laws. Joseph Congr. Co. v.
Veterans Admin., 595 F. Supp. 448, 452 (N.D. Ill. 1984). In other words, the
purpose of debarment is remedial, not punitive. See 24 C.F.R. § 24.115.

In the context of debarment proceedings "responsgbility isaterm of art that
encompasses integrity, honegty, and the general ability to conduct busness lawfully. See
24 C.F.R. 8 24.305; Gonzaezv. Freeman, 334 F.2d 570, 573 & n.4, 576-77 (D.C.
Cir. 1964). Determining "responsbility” requires an assessment of the current risk that
the government will be injured in the future by doing busness with a respondent. See
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The record demondratesthat since at leas August 21, 1991, HUD has been provided with a
confirmable explanation for the lack of certain fire extinguishers at Essex House, and that in December 1992,
the matter was no longer one of dgnificance to the Essex House loan servicer. Although Mr. Fisher
recorded a "high urgency" need for maintenance of the fire extinguishersin hisAugus 21, 1991, ingpection
report, he noted that "there needsto be an undersanding between HUD and the Fire Dept because [ City
of] Alex [sc] reportedly agreed to removal of hall fire extinguishers. . . ." H-2. The policy of the City of
Alexandria Fire Department is set forth in a letter from the Chief Fire Marshall to the Resdent Manager of
Essex House, which gates

The policy of this department regarding fire extinguishersin resdential

hallways has been that these extinguishers may be removed at the discretion

of the building owner or manager. The presence of extinguishersin these

areas has, in the pag, created problems. Building occupantstend to target

these devicesin acts of vandalism or theft. When an actual fire occurs,

[dc] experience has shown that; [dc] tenants will often use the

extinguishersfirs and sgnificantly delay an alarm of fire. This has resulted

in increased fire losses. Beddes, untrained persons using extinguishers are

more likely to incur injuries Thisis due to the improper use of these

devices. The occupant would be safer if they [dc] had evacuated the

building upon the initial discovery of a fire and promptly notified the Fire

Department.
R-31. The letter further gated that fire extinguishers are "mandated in areas only accessble by your gaff."
These areasincluded, but were not limited to, "boiler rooms, electric rooms, shop areas, etc." 1d. The
D.C. FHeld Office apparently chose not to pursue the matter, as Ms. Heyde did not mark fire extinguishers as
an item needing maintenance in her December 3, 1992, ingpection report. PI-3.
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Shane Meat Co., Inc. v. U.S. Dep't of Defense, 800 F.2d 334, 338 (3d Cir. 1986).
That
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assessment may be based on pas acts. See Agan, 576 F. Supp. 257; Delta Rocky
Mountain Petroleum, Inc. v. U.S. Dep't of Defense, 726 F. Supp. 278 (D. Colo. 1989).

1. Mr. Weitz and His Named Affiliate Are Subject to HUD's Debarment
Regulations, 24 C.F.R. Part 24

Asthe managing general partner of the limited partnershipsthat own the Projects
and asthe Presdent of CHRC, Mr. Weitz is consdered a " participant” and " principal” in
"covered transactions” See 24 C.F.R. 88 24.105(m) and (p), 24.110(a)(1). Mr.
Weitz is therefore subject to HUD's regulations governing debarment. As already
determined, CHRC is an "affiliate" of Mr. Weitz, and istherefore also subject to the
debarment regulations. See Initial Determination of Affiliation, HUDALJ 94-0009-DB
(June 3, 1994); 24 C.F.R. 88 24.105(b), 24.710(c).

2. The Government Has Failed to Demonstrate that Cause Exists to Debar
Respondents

The Government alleges that asto all five counts, cause exissto debar
Respondents under 24 C.F.R. 88 24.305(b), (d) and (f). Those provisons gate:

(b) Violation of the terms of a public agreement or transaction so
serious asto affect the integrity of an agency program, such as

(1) A willful failure to perform in accordance with the terms of one
or more public agreements or transactions,

(2) A higory of failure to perform or of unsatisfactory performance
of one or more public agreements or transactions; or

(3) A willful violation of a statutory or regulatory provison or
requirement applicable to a public agreement or transaction.

* * *

(d) Any other cause of 0 serious or compelling a nature that it
affects the present responsbility of a person.

* * *

(f) In addition to the causes set forth above, HUD may debar a
person from participating in any programs or activities of the
Department for material violation of a gatutory or regulatory
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provison or program requirement applicable to a public agreement
or transaction including applications for grants, financial asssance,
insurance or guarantees, or to the
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performance of requirements under a grant, assstance award or
conditional or final commitment to insure or guarantee.

24 C.F.R. 88 24.305(b), (d) and (f). Cause for debarment mug be esablished by "a
preponderance of the evidence." Id. at § 24.313(b)(3). "Preponderance of the
evidence" isdefined as"[p]roof by information that, compared with that opposng it,
leads to the conclusion that the fact at issue is more probably true than not.” Id. at §
24.105(0). The Department hasthe burden of proving cause.”™™ Id. at §
24.313(b)(4).

A . The Government Has N ot Demondrated that Respondents Made U nauthorized
Digributions of Nearly $1.2 Million of Project Funds

Count | of the Complaint allegesthat Mr. Weitz made or directed to be made
unauthorized "digributions' from the operating accounts of the Projectsin the amount of
amog $1.2 million for "non-operating advances." The pertinent Regulatory A greements
allowed the Projectsto repay advances for reasonable expenses incident to the operation
and maintenance of the Projects, provided the Projects were not in financial jeopardy.*
Such repayments were not, at that time, consgdered "digributions' within the meaning of
the Regulatory Agreements. Because there is not a scintilla of evidence that the Projects
were ever in financial jeopardy,™ for the Government to demonsrate cause under Count
[, it mugt show that operating losses were not incurred, funds were not advanced by the

A respondent, on the other hand, hasthe burden of egablishing any mitigating circumstances.
24 C.F.R. 88 24.313(b)(3) and (4). Moreover, the mere exigence of a cause for debarment does not
necessarily mandate that an individual be debarred. The sanction is a discretionary one that requires
congderation of the seriousness of a regpondent's acts or omissons, as well as any evidence of mitigation.
24 C.F.R. 88 24.115(d) and 24.300; see also Agan, 576 F. Supp. at 260-61.

155Contrary to the postion taken by the Government, the Regulatory Agreement provisons requiring
that an owner obtain prior written HUD approval before "encumbering” the property are not applicable to
the operating advances made by the general partners. By their expressterms, the Regulatory Agreements
exempt operating advances from such arequirement. See Finding No. 76. Moreover, the operating
advances are not "encumbrances." They are personal debts, i.e., they do not affect the title or physcal
condition of land, asthe cases the government cites make clear. See 20 Am Jur 2d Covenants 8 85;
Berggrom v. Moore, 677 P.2d 1123 (Utah 1984).

***Government Counsel acknowledged in his opening satement that the Projects are generally in good
condition and the mortgages are current. Thisadmisson is not inconssent with the Government's theory
that any improper digribution, regardless how samall, threatens the financial security of a Project because any
digribution reduces the amount of money available to make repairs and pay the mortgage and, therefore,
might necessitate arent increase. Tr. 13-17. Because, asdiscussed infra, no "improper distributions' have
been shown | need not address the merit of the Government'stheory.
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general partnersto cover those losses, and that, therefore, any repayments of purported
advances were in actuality unauthorized digributions.
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The Government's case in Count | ress on evidence prepared and submitted by
Regional Comptroller Ward. Although the Government retained a nationally known
accounting firm and identified representatives of the firm as prospective witnesses, those
witnesses were never called to tedify, leaving Mr. Ward's evidence sanding alone and
uncorroborated.”’ Unable to substantiate the findings in his report, the Government has
attempted to shift the burden of proof to Mr. Weitz, calling upon him to prove that the
conclusonsin Mr. Ward's Report are incorrect. However, the burden of proof
egablished by the Department's own regulations requires that the Government prove Mr.
Ward's conclusions correct.

By his own admission, Mr. Ward prepared his evidence relying on resatements of
aurplus cash and restated balance sheets prepared by Ms. Haherty, Mr. WeitZ current
accountant. However those resatements did not and could not guarantee that the figures
contained therein fully and accurately represented the financial condition of the projects at
any time during their higory. The regatementswere prepared only in response to an
issue raised in the 1991 Audit Report, and were intended to be a garting point for
further discusson and analyss. Indeed, the Government itself undermined the credibility
of Mr. Ward's evidence by attacking the accuracy of the resatements during
cross-examination.

Even according to other Government witnesses, Mr. Ward should have based his
analyss on a complete set of the projects annual audited financial satements going back
to inception. Those financial satements had been regularly filed with HUD shortly after
preparation and had never been questioned by HUD asto their accuracy or probity.
Furthermore, Mr. Ward failed to consult with, or review the workpapers of, the original
accountants who prepared the certified annual financial atements. He also failed to
comprehend that entries made in ledgers and year-end financial satements are subject to
adjugment if independent public accountants later determine that economic reality, which
could not have been known with certainty during the actual accounting period, requires
that an entry be reclassfied. A HUD Handbook"® recognizesthat IPAs must make such
judgments when they determine what are reasonable and necessary operating expenses.
His failure properly to assess and accomplish his analyss can, at beg, be attributed to his
lack of familiarity with HUD programs and his misguided notion that Mr. Weitz should

**’Snce it can be assumed from the notice of intent to call these witnesses that the Government
intended to elicit from them material, noncumulative evidence to advance its case, it is appropriate to infer
from itsfailure to call them or to offer an explanation for their absence, that those witnesses were unable to
corroborate Mr. Ward's Report and related testimony. See United Statesv. Mahone, 537 F.2d 922 (7th
Cir.), cert. denied, 429 U.S 1025 (1976); Feldgein v. Harrington, 90 N.W.2d 566 (Wis 1960).

***See Finding No. 83, citing R-11 (1G 4372.1), 1 8(d).
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provide documents that HUD neither quesioned nor retained.
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Respondent's expert witness, Ronald M. Kohl, demondrated that Mr. Ward's
analyss was poorly conceived and his conclusons fallacious. Mr. Kohl, a certified public
accountant and partner with alarge . Louis, Misouri, firm, had extensve experience in
auditing projects amilar to those involved in this proceeding, and he had no pecuniary
interegt in the outcome of thiscase.'® Tr. 1337-1344. Based on his review of all
financial gatements, cod certifications, syndication documents, and partnership
agreements, together with various corregpondence, the Complaint, and, most sgnificantly,
Mr. Ward's Report itself, Mr. Kohl concluded that Mr. Ward did not undersand how the
Projects worked nor had he consdered all appropriate documentation.*®® Asaresult, Mr.
Kohl found the Report to be "incorrect,” "unsupportable,” "mideading,” and
"unprofessonal."*®* Tr. 1343-1347, 1398.

Mr. Kohl's analyss of the Projects financial satementsillugrated the implausbility
of Mr. Ward's findings*®* Although Mr. Ward asserts that over $3.5 million in cash was
generated and digributed from the Projects operations, Mr. Kohl demondrated that only
dightly in excess of $2 million had been generated by their operations.** Although Mr.
Ward concluded that Mr. Weitz should repay the Projects nearly $1.2 million, Mr. Kohl
demongrated that the Projects generated only $138,000 in excess of digributions
allowed to be paid out during the relevant period. In other words, Mr. Ward would have
Respondents repay the Projects an amount that is nine times the amount generated by the
Projects in excess of permitted digributions. Mr. Kohl demongrated that Mr. Ward's
finding that $1.6 million should be deposted into resdual receipts is smilarly flawed.
The sum of the amount Mr. Ward concluded should be paid back to the Projects ($1.2

159

Shortly after the hearing, Mr. Kohl died. See Motion to Strike Government's Exhibit GPHE-1 (July
25, 1994).

oM. Kohl'stegimony was also condgstent with findingsin this Initial Determination that a promissory
note isnot required to evidence an operating advance, that only since 1992 has HUD regricted the
repayment of operating advances from surplus cash, and that there is nothing which prohibits the payment of
interest on an operating advance, which isatypical project expense. Tr. 1367-69, 1380-81, 1430-34.
**"The mog Mr. Kohl could say about Mr. Ward's Report wasthat "[i]t'sa neat example of Lotus
Preadsheets. . . ." Tr. 1348.

Y*2Mr. Kohl attributed the errors made by Mr. Ward to, inter alia, use of incorrect cog cutoff dates, a
failure to diginguish between project and nonproject funds, and a failure to acknowledge the proper
alocation of funds by utilizing adjugting journal entries. See, e.g., Tr. 1350-54, 1363-65, 1370-80,
1412.

***Mr. Kohl's calculation did not take into consderation deductions for interes. Had he done 0, the
total figure would have been even lower. Tr. 1403-04.
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million) plus the amount he concluded should be deposited into resdual receipts ($1.6
million) far exceedsthe total amount of cash generated by the Projects ($2,021,000).
Finally, Mr. Kohl demongrated that $700,000 of the funds Mr. Ward concluded had
been improperly paid out from Royal Arms, Essex House, and Pemberton Manor alone
were really payments out of non-project revenues over which HUD exercised no control.
Mr. Ward reached his conclusons by looking only at gross digributions and by ignoring
the source of incoming funds, such as capital contributions. For example, as Mr. Kohl
pointed out, had a $1 million capital contribution been deposted and then immediately
used to pay development fees, Mr. Ward would have concluded that Mr. Weitz had to
repay that $1 million aswell. R-19;'** Tr. 1349-65, 1381-89, 1405-07.

**R-19 isachart prepared by Mr. Kohl setting forth his" Analyss of Cash Generated from Inception
of Operations Period Ended From Cut Off Date to September 30, 1990." In an attempt to refute the
information set forth in R-19 and Mr. Kohl'srelated hearing tetimony, the Government attempted to
introduce, GPHE-1, "Correction of Exhibit R-19," as an exhibit to its Post-Hearing Brief. By Order dated
July 27, 1994, | granted a Motion to Srike GPHE-1 that had been filed by Respondents on July 25, 1994.

In so0 ruling, | found, inter alia, that there was no foundation for the exhibit, it wastoo late for
cross-examination on the exhibit, the author of R-19 was unavailable to reply to the exhibit, and the exhibit
contained "partia" and "probable" explanations
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In an effort to bolser Mr. Ward's analyss, the Government resorted to impugning
the professonalism and integrity of Mr. Weitz and his accountants. The Government has
threatened to initiate disciplinary proceedings againg the accountants before their
professonal organizations and, mog serioudy, has accused Mr. Weitz and his accountants
of a massive conspiracy to create "bogus loans' and evade taxes'® There isno evidence
whatever to subgantiate that charge. Because the projectsincurred operating losses,
particularly in the gart-up years, the general partners, conssent with their obligations
under the applicable partnership agreements, advanced, that is, "loaned," operating funds
to the projects. Those advances were properly reflected on the certified annual financial
gatements of the projects. They were not "bogus." Furthermore, no "project funds," as
that term isemployed by HUD, were used to repay non-operating advances made by the
general partners.  Finally, there isno evidence that any accountant violated a code of
professonal regponsbility, and the record does not even sugged, let alone prove, a motive
to explain why three different accounting entities would engage in an unlawful
conspiracy.**®

The record is devoid of any evidence upon which to conclude that cause for
debarment exigs under Count I. The evidence presented by the Government, especially
in light of the tegimony of Mr. WeitZ pas and current independent accountants, which
was corroborated by his expert witness, is unreliable, untrusworthy, and incredible.

B. The Government Has N ot Demongrated that Respondents Improperly
Procured and Used an Operating Loss Loan

Count |l alleges the misuse of an operating loss loan that the Pemberton Manor
partnership obtained from HUD in 1978. The loan, itsuse, and the modification of the
Pemberton Manor mortgage had never been quegioned by any official of HUD or
FNMA, until a July 1993 meeting that Mr. Ward had with Mr. Weitz and his accountant.

165Compounding these accusations, Mr. Ward gratuitoudy tedified that he wastold by one of Mr.
WeitZ former accountantsthat their firm refused to continue to do busness with Mr. Weitz because
members of the firm "weren't willing to do the kinds of things anymore that he wanted them to do." The
alegation was flatly and credibly denied by three members of the firm, including the alleged maker of the
gatement, in tegimony untainted by any financial interes in the outcome of this proceeding. The
Government attorney present when the satement was allegedly made did not offer to take the sand to
corroborate Mr. Ward's accusation. See supra Finding No. 47, n.53.

**The integrity of Mr. Resnick's firm was illusrated when Mr. Resnick candidly admitted on
cross-examination that hisfirm had, in fact, made an error in afinancial gatement. The error benefited the
Project, not Regpondents. See Tr. 1013-20, 1034-39. Apparently, HUD itself hasfound Mr. Resnick to
be a man of integrity since it has retained his firm to review annual financial gatements. Tr. 949, 987-88.
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In his opening satement, Government counsel charged that the loan was " obtained by
false pretenses or not used for itsintended purpose,” that it was used to repay
development fees, and that it violated a regulatory provison prohibiting digributions by
the projects from borrowed funds.

The National Housng Act authorizes insurance of a supplemental loan to cover the
loss experienced by a mortgagor of a multifamily project during the firs two years of the
project's operation. See Finding No. 96, citing12 U.S.C. § 1715n(d). A HUD
Handbook refersto this"two year operating loss' and notes that "recoupment” is limited
to the amount certain disbursements and expenses for maintenance and operations exceed
income. See Finding No. 97, citing R-26 (RHM 4350.1 Supp. 1, Ch. 4, § 16, 1
(1)(a)). The plain meaning of "recoupment” is reimbursement of funds expended.

The audited financial satements filed with HUD show that during the firs 16
months of operation that began in October 1975, the Pemberton Manor project incurred
losses from operations of $329,638. In August 1978, after making its own calculations,
HUD issued a commitment to insure an operating loss loan in the amount of $292,500.
N otwithganding that the commitment approximated the amount finally requested by Mr.
Weitz, the Government alleges, on the bass of fragmentary evidence, that he induced
HUD to insure aloan that would be used in part to fund congruction deficiencies at the
project -- that is, that HUD insured an "operating loss loan" used to fund something other
than operating losses.

Although the Government liged withesses from the Housng Management Divison
of HUD which approved the loan, FNMA which approved a mortgage modification, and
CMC which applied for the modification, the only witness actually called to tesify was
Mr. Ward. He quegioned the Operating Loss Loan because a document pertaining to the
original requed for alarger loan gated an intent to escrow a portion of the fundsto
correct congruction deficiencies™’ Other documents concerning a related mortgage
modification, chiefly involving FNMA and CMC, referred to use of the operating loss loan
proceedsto make repairs. However, the trail of documents referring to congtruction
deficiencies ended in February 1978, some sx months before the final commitment was
issued by HUD. The final commitment in the amount of $292,500, expresdy sated
that it congituted "the entire agreement” between the parties. It contained 15
conditions, none of which addressed congruction deficiencies'®® Moreover, in issuing its

**’HUD denied this original loan application.
**HUD's own regulations expresdy incorporate the principle that the firm commitment setsforth the

terms and conditionns upon which the mortgage isinsured. See Finding No. 110, citing 24 C.F.R. §
221.509(a)(3).
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own firm commitment to make the loan in the amount of $292,500, the mortgagee
made no reference to repair of congruction defects and sated that any requirements
imposed by FHA were incorporated into its commitment. No cited Handbook, gatute,
or regulatory provisgon contains any directions for, or redrictions on, the use of loan
proceeds. Accordingly, there isno evidence that any official was induced to take any
action with regard to the loan on the bass of a commitment to use the proceeds for any
reason other than to reimburse operating losses.

Mr. Ward also took issue with two reclassfications in Pemberton Manor ledgers
which he believes reaulted in inflated operating losses that were used to jugify the request
for the loan. Regpondents presented evidence that the reclassfications were proper
alocations between operating advances and development fees The validity of Mr.
Ward's concern cannot be determined because there was no tesimony from those who
made the reclassfications some 17 years ago, and not all the workpapers have been
found. Accordingly, the Government has failed to prove that the reclassfications were
improper.

Finally, the Government alleges that use of the loan proceedsto reimburse CHRC
for operating advances congituted a digribution by the project from borrowed funds.
However, the advances were made by CHRC, they covered the operating losses incurred
by the projects, and the loan was applied for by CHRC. The proceeds were issued to the
limited partnership, which in turn endorsed the checks over to CHRC. Accordingly,
there is no evidence that any project funds, rather than partnership funds, were
digributed.**

**°Because only partnership funds were involved, there isno merit to the Government's argument that
there was a violation of the HUD Handbook provison which prohibits withdrawals of project fundsto
reimburse owners for prior advances while the mortgage is under modification without prior written approval
from HUD. See Finding No. 83, citing R-11, § 8(d) (IG 4372.1). Even had the funds belonged to the
Project, it isillogical to argue, as does the Government, that the cited Handbook provison was not complied
with when HUD approved the OLL, knowing that the mortgage was under modification. The very purpose
of an OLL wasto reimburse owners for advancesto cover operating deficits.
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There isno evidence upon which to conclude that cause for debarment exists under
Count Il. The evidence presented by the Government is fragmentary and only tied
together with unwarranted inferences.

C. The Government Has Not Demondrated that Respondents Improperly Paid a
$212,033 Note Payable

Count Il allegesthat Mr. Weitz improperly "paid himself a 'note payable' in the
amount of $212,033 from project funds of the Essex House project.” Thisis another
alegation that arose from Mr. Ward's analyss of certain financial satements, not from the
Regional Ingpector General's 1991 Audit Report.

The note itself evidences a non-interest bearing debt incurred in 1975 that was
owed to CHRC for development fees by the limited partnership that owned Essex House.
It had been paid down in 1983 to $212,033. Having found himself engaged in what
has been described by one HUD loan analyst as along " paper war" over rent increases to
help fund roof repairs at Essex House (Counts 1V and V, infra), Mr. Weitz ordered Mr.
Shah, an employee of CMC, to close certain reserve accounts and to pay off outsanding
operating advances. Mr. Shah was not called to tegtify at the hearing, and there is no
evidence upon which | could conclude that he was directed to condder this particular
obligation an operating advance and to pay it off. | credit the tegimony of both Mr.
Weitz and Ms. Haherty that Mr. Shah erroneoudy read a financial gatement and
concluded that the $212,033 represented the balance owed on an operating loan. Asa
reault, in April 1990, Mr. Shah paid that amount plusinterest out of an Essex House
project account into an account of CHRC. The facts surrounding the payment of the
note cannot be sated more definitively, yet the Government, on brief, complains that Mr.
Weitz "has yet to fully explain what has happened to the $212,033." However, the
burden to prove cause for debarment is on the Government, not Respondents. The
record contains no evidence that Mr. Weitz directed or otherwise acquiesced in payment
of the note knowing that it represented a development fee payable.

In the summer of 1991, Ms Haherty discovered that the obligation had been
recorded as a note payable, rather than as a development fee payable. Because a
development fee may not be paid out of surplus cash, and because the development fee is
an obligation of the limited partnership, not of the project, Mr. Weitz and Ms. Haherty
determined a way to rectify the error. A portion of funds that had been invested by
CHRC in afinancial ast were assgned to the limited partnership. That portion
corresponded to the amount due back from CHRC to the limited partnership, plus
interest. When the funds became available, that amount was paid over to the limited
partnership. A corregponding credit to the project was made by reducing the amount of
limited digributions payable to the limited partnership by the project.
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The financial satements for the Project and the partnership for 1991 and 1992 reflect
the corrective measures taken.

Having conddered the record evidence, | cannot conclude that the payment of the
note from the Project was anything other than a result of an error that was discovered by
Respondents and has since been voluntarily corrected by them. Accordingly, | cannot
conclude that that cause for debarment exigs under Count IlI.

D. The Government Has Not Demondgrated that Respondents Failed to Properly
Maintain Esssx House and Pemberton M anor

Count IV alleges that Respondents failed to properly maintain the roof sysems
at two of the projects, Essex House and Pemberton Manor. In 1983,° Mr. Weitz
unsuccessfully sought loansto finance the repair and replacement of roofs at the two
projects. Although HUD approved an application for aloan in the amount of $800,000
that would, inter alia, cover replacement of the roof sysem at Essex House, the funds
were not borrowed because the partnership did not want to accept a condition that
regricted use of the project as low-income housng for an additional 55 years. The Sate
of Maryland approved a loan of $1,350,000 to correct the roofs at Pemberton Manor
and to change the heating, ventilating, and air-conditioning sysem. Mr. Weitz hasyet to
hear from HUD on its approval of this 1983 application.

In 1988, HUD turned down a proposal to finance the cog of renovating the roofs
at Pemberton Manor because approval would result in a rent increase that it found higher
than reasonable and beyond the tenants ability to pay. In 1989, Mr. Weitz requested a
rent increase at Essex House that would cover the cos of debt service on an $800,000
loan that would be used, inter alia, to replace the roof and to repair the parapet wall
around the roof. A HUD physcal ingpection report, used to evaluate the rent increase
reques and related loan proposal, found the property to be in "satisfactory" condition,
and the maintenance and policy proceduresto be "superior." The report noted a "high
urgency” need for maintenance on the roof, flashing, and vents, and that the roof and all
flashing at the parapet wall needed to be replaced. The report closed with a
recommendation that a new roof sygem be ingalled. However, a " paper war" ensued
over information required of Mr. Weitz to support the proposed rent increase. In the
words of Ms. Heyde, the HUD loan analyst, when Mr. Weitz chose to opt out of Section
8 contracts and sued the Secretary of HUD, the war got "very heated up and not a

A s discussed auprain Count I, Respondents had applied to HUD in March 1977 for an OLL, a
portion of which wasto have been placed in escrow for the correction of congruction defects at Pemberton
Manor. That application was denied.
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pleasant stuation.” HUD rejected the rent increase reques.

To provide an additional source of funds for repairs and improvements beyond the
regular reserve fund for replacements, Mr. Weitz had established additional reserve
accountsthat were funded by surplus cash. Because his requeds for rent increases to
cover repair and replacement of roofs were denied in light of the accumulation of fundsin
the supplementary reserve accounts, Mr. Weitz decided to close those accountsin April
1990. See supra Count I, Finding No. 94. Closure of those accountsraised, for the
firg time, quegtions concerning the propriety of the accounts and their funding. The
RIGA audit began in August. See supra Background, Finding No. 8.

In January 1991, Mr. Weitz obtained approval from HUD for arent increase at
Essex House that was calculated to include a ten-fold increase in the reserve fund for
replacements. He intended to use the increase in the reserve fund to replace the roof
sygem. An Augus 1991 HUD physcal ingpection report rated the overall condition of
the building, as well as the maintenance policies and practices, as"satifactory.” The
report also noted that the roof needed complete replacement and that there was a "high
urgency” need for maintenance on the roof, flashing, and vents. A mortgagee ingpection
in November 1992 also found conditionsto be " satisfactory,” and noted that upon
completion of painting and carpeting projects, "the property could easly earn a superior
evaluation.”

In preparation for the December 1992 LDP conference in Philadelphia, Mr.
McSherry, a HUD condruction analys, ingoected Essex House. He found great progress
on gnall dollar items, but virtually no action on major deficiencies, which included the
roof. He concluded that the roof wasin need of total replacement, and a physcal
ingpection report was prepared citing a " high urgency" need for, inter alia, maintenance
on the roofs, flashing and vents. Four months later, Mr. McSherry found conditions to
be no worse. While he concluded that the entire roof sysem should be replaced, and
although he had not seen the 1977 engineering sudy that found that defective
congruction required replacement of the roof sysem, he opined that the problems with
the roof sysem "absolutely" could not be attributed to congtruction defects.

An experimental repair to the roof in March 1993 resulted in some moisture
problemsthat were permanently corrected shortly thereafter when the weather improved.
The only tenant complaint of a leak occurred in June 1993. The leak was repaired and
there was no evidence that it emanated from the roof. HUD has approved a December
1993 proposal to replace the roof and the specifications have been sent out for bid.

At Pemberton Manor, the combined effect of sorm damage and defective
condruction necesstated repair and replacement of the roofs. By April 1993, Mr. Weitz
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and representatives of HUD's Baltimore and Philadelphia offices had appeared to reach an
accomodation on the roofs. Asan interim measure, in August 1993, new shingles were
ingalled over the old ones Mr. LaPierre, the HUD inspector, criticized the interim
repairs. Although he has not reviewed the congruction specifications, drawings, and
change orders, Mr. LaPierre isalso of the opinion that roof deficiencies cannot be
attributed to congruction defects. In April 1994 the mortgagee inspected Pemberton
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Manor, finding the overall physical condition and the maintenance policies and practices
to be "superior.” Ms Pelton, the Pemberton Manor property manager, confirmed that
the interim repairs were well planned and accomplished, and that they have performed
well. In January 1994, Mr. Weitz sent HUD a plan to replace the roofs and to repair the
congruction deficiencies at Pemberton Manor. Despite Mr. LaPierre's favorable review of
the plan in May 1994, HUD has placed the plan in abeyance until the LDP and
debarment proceedings are resolved.

Given the facts as summarized above, | find that " maintenance” of the roofs did
not become an issue until HUD and Mr. Weitz reached an impasse over who would
finance and ultimately pay for replacement of the roofswhich, asearly as1977, were
known both by HUD and Mr. Weitz to have been defectively congructed. The
denouement occurred in early 1990 when Mr. Weitz closed voluntary "rainy day"
accountsin response to HUD's rejection of applications for rent increases. Those
increases would have covered debt service on loans for the replacement of the roofs.

There was absolutely no evidence of any health or safety concerns, or of any tenant
complaintsthat related to the maintenance of the roofs at either project. There isample
evidence to demondrate that, both before and after the liquidation of the "rainy day"
accounts, Mr. Weitz has continuoudy taken interim maintenance measuresto assure that
the roofs have performed adequately, pending implementation of plansto fully replace the
roofs at each project. The quality and extent of that maintenance, given the
acknowledged need for a permanent solution to remedy congruction defects, has not
been shown to have been improper or unreasonable. A plan to replace the roof sysem
at Essex House has been approved by HUD and the specifications have been sent out for
bids Asnoted above, plans for Pemberton Manor will not be cleared by the HUD
Baltimore Office until the LDP and debarment proceedings are resolved. A ccordingly, |
conclude that there is no evidence upon which to conclude that cause for debarment
exigs under Count IV.

E. The Government Has Not Demonsrated that Respondents Improperly
Digributed $223,965 in Esex House Project Funds While High Urgency Maintenance
Items Were Outganding

Count V allegesthat Respondents improperly distributed $223,965""" in Essex
House project funds while high urgency maintenance items were outsanding. Paragraph
6 of the Regulatory Agreement prohibits a digribution if the project is not in " compliance
with all outganding notices of requirements for proper maintenance of the
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The $223,965 figure is comprised in part of the $212,033 note at issue in Count I, supra.
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project.” See Finding No. 173, citing AR-4B, T 6(e)(4) (emphassadded). The
Government argues that Respondents received the requidte notice upon receipt of a HUD
physical ingpection report in June 1989 that was issued in connection with Mr. WeitZ
reques for arent increase at Essex House. That inspection report cited a " high urgency”
need for maintenance on the "roofs, flashing, vents" the "drives, parking lots, paving,
curbs” the "elevators” and the "fire extinguishers.” Respondents argue that the
ingpection report did not suffice to invoke the Regulatory A greement's prohibition againgt
digributions for two reasons. Fird, they did not receive written notice of maintenance
deficiencies sent by regisered or certified mail and sgned by the Federal Housing
Commissoner asrequired by the Regulatory Agreement. Second, they did not receive
any specific notice, directly or through any established policy or practice, that outsanding
high urgency deficiencies noted on an ingpection report precluded digributions until those
deficiencies are cleared by HUD.

The Regulatory Agreement is ambiguous as to the form of notice required to
preclude a digribution. Paragraph 11, the only other provison referring to "notice" in
the Regulatory Agreement, refersto a "written notice. . .by regisered or certified mail"
that the Federal Housng Commissoner "may" give to an owner if any provison in the
Regulatory Agreement has been violated. See Finding No. 174, citing AR-4B, 1 11. |If
the violation is not corrected, the Commissoner "may" then declare a default.*”” 1d.
Paragraphs 6 and 11 do not cross-reference each other. Moreover, by their express
terms, they address different scenarios. Paragraph 6 pertainsto notice of outstanding
maintenance requirements and Paragraph 11 pertainsto notice of Regulatory A greement
violations. Thus, while it isclear that "notice" for the purpose of Paragraph 11 mug be
in writing and sent by regigered or certified mail, the same cannot be said of Paragraph 6.

The Regulatory Agreement's ambiguity is not clarified by any agency policy or
practice. The Government cites no HUD Handbook, bulletin, issuance, or training
curriculum gating that digributions are prohibited upon receipt of an ingection report
noting "high urgency" maintenance deficiencies. Moreover, the letter from HUD along

"’The Government argues that the notice provison in Paragraph 11 refersonly to a declaration of
default, and that because the notice provison is discretionary and has not been invoked in this case, it is
irrelevant to the provison that prohibits a digribution when there is a notice of required maintenance. The
argument is gpecious. Paragraph 11 contemplates progressve measuresthat may be taken to ensure
compliance with any provison of the Regulatory Agreement. Firg the Commisioner may go forward with a
notice of violation and an opportunity to correct the violation. Second, if the violation isnot corrected after
a period of time, he may proceed with a declaration of default. The Commissoner has discretion to
proceed, but once having exercised that discretion, he isbound to give written notice by regisered or
certified mail. The type of notice to be given has nothing to do with the exercise of discretion to isue it.
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with which the ingpection report was forwarded directed Mr. Weitz to submit a property
improvement plan to correct the high and medium urgency deficiencies, and did not date
any consequence for failing to abide by itsterms, including any reference to allowable
digributions Three HUD witnesses tegified to the effect that there isno uniform
practice within the agency asto how notice is given, what congtitutes notice, or whether
notice in an ingoection report "automatically” prohibits digributions. Finally, there isno
evidence that loan servicers uniformly require repayment of digributionsif they discover
ingpection reports noting high urgency deficiencies while reviewing project financial
datements.

In the absence of: 1) any formal notice in writing by the Commissoner; 2) any
other specific notice that a digribution would be improper in light of the ingpection
report; or 3) any published rule, regulation, or practice that prohibits digributionsin light
of deficiencies noted in an ingpection report, the Government has failed to show that
Respondents made improper digributions of Essex House project funds and, therefore,
that cause for debarment exiss under Count V.

Conclusion and Determination

The evidence on all counts failsto demonsrate cause for Respondents debarment,
and therefore, that they are not presently responsble to continue to do busness with the
Government. Thisisnot a case involving moral turpitude, nor isit one of a neglectful
property owner. It isabout a tough-minded busnessman who dared challenge the federal
Government's view of how bed to operate and maintain multi-family housng projects.
When Mr. Weitz disputed the conclusory findings of the audit and refused to pay what he
claimed was not owed, a limited denial of participation -- and later, a suspenson and this
proposed debarment -- was held over his head like a sword of Damocles, a "tool" to exact
compliance, not to encourage conciliation. In the main, this proceeding has turned into a
dispute over ledger entries and financial activities that occurred up to twenty years ago,
long after original source documents and workpapers are usually kept. It isa case based
on an erroneous analytic foundation and fragmentary facts.

When the debarment and suspension action was initiated in Washington, D.C., the
officials regpondble for itsinitiation were unaware that Government counsel were ordered
to respond to a motion alleging "intentional, flagrant, and continuous' violations of a
discovery order issued in the LDP proceeding. At the same time, officialsin the Regional
Office, who had been attempting to resolve the audit findings until Government counsel
requested cessation of those efforts, did not know that officials at headquarters were
conddering a sugpenson and proposed debarment. Given the subsantive weakness of the
case againg Respondents, the circumscribed knowledge of that weakness afforded the
debarring officials, and the time, effort, and money expended by all partiesto this
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litigation, it isat least quegtionable whether the Government has exercised appropriate
prosecutorial discretion in this case.

Accordingly, upon condderation of the entire record and the public intered, |
conclude and determine that good cause does not exis to prohibit Benjamin B. Weitz and
his named affiliate, Community Housng and Research Corporation, from participating in
covered transactions as either participants or principals at HUD and throughout the
Executive Branch of the federal Government and from participating in
procurement contracts with HUD.

ALAN W. HEIFETZ
Chief Adminigrative Law Judge
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